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Editor’s Note
Journal of Conflict Management and Sustainable Development

Welcome to Volume 10 Issue 1 of the Journal of Conflict Management and
Sustainable Development. This is the first issue of the Journal in the year
2023 demonstrating our commitment towards spearheading scholarly
discourse on the themes of Conflict Management and Sustainable
Development.

The Journal has continued to grow as a key academic resource in the fields
of Conflict Management, Sustainable Development and related fields of
knowledge. It focuses on emerging and pertinent areas and challenges in
these fields and proposes necessary legal, institutional and policy reforms
towards addressing these issues.

The Journal is now one of the most cited and authoritative publications in
the fields of Conflict Management and Sustainable Development. It adheres
to the highest level of academic standards and is peer reviewed and refereed
S0 as to ensure credibility of information and validity of data.

This volume covers relevant topics and themes on Conflict Management and
Sustainable Development which include: Entrenching Biodiversity Impact
Assessment in Kenya as a Tool for Enhancing Sustainable Development
Agenda; Role of Technology in Climate Change Disputes Resolution;
Repatriating the Violation of Human Rights of Indigenous Communities in
Africa: A Review of the African Commission on Human and Peoples’ Rights
v. Republic of Kenya Application No. 006/2012 (Reparations); Putting
Children First: Prioritising Minors in The Application of ADR in Criminal
Cases in Kenya; Exploring Heritage Impact Assessment in Kenya;
Clarifying the Roles of the Director of Public Prosecutions and the Director
of Criminal Investigations in Kenya: A Proposal for Legal Reform; The Duty
to Treat Versus the Right to Refuse Unsafe Work of Healthcare Workers in
Kenya: Implications for Public Health Emergencies; Effectuating the
Doctrine of Eminent Domain: Sustainable Principles for Compulsory Land
Acquisition in Kenya; Is Energy Law Sufficiently an Academic Discipline?
A Review of Selected Documents and Evaluation of a conflict in a learning
environment: Does it always fetch a negative outcome? The Journal also



contains a review of Attaining Environmental Justice for Posterity, Volume
1 and Volume 2 (2022).

I wish to thank the contributing authors, Editorial Team, reviewers and all
those who have made it possible to continue publishing this Journal whose
impact has been acknowledged both in Kenya and across the globe.

The Editorial team welcomes feedback from our audience across the world
to enable us continue improving the Journal and align it to current trends in
academia and specifically in the fields of Conflict Management and
Sustainable Development.

The Journal adopts an open publication policy and does not discriminate
against authors on any grounds. We thus encourage submission of papers
from all persons including professionals, students, policy makers and the
public at large. These submissions should be channeled to
editor@journalofcmsd.net  and copied to admin@kmco.co.ke to be
considered for publication in subsequent issues of the Journal.

The Journal can be accessed on https://journalofcmsd.net

Dr. Kariuki Muigua, Ph.D., FCIArb, (Ch. Arb), Accredited Mediator.
Editor, Nairobi,
January, 2023.
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Entrenching Biodiversity Impact Assessment in Kenya as a Tool
for Enhancing Sustainable Development Agenda

By: Kariuki Muigua”

Abstract

Environmental Impact Assessment is globally considered as an
important tool for environmental regulation and management. Impact
assessments are performed to determine how particular projects,
policies, and programmes will shape the environment. The
Environmental Impact Assessment (EIA), according to UNEP, is a
tool used to determine the environmental, social, and economic effects
of a project before making a decision. It seeks to anticipate
environmental effects early in the project planning and design
process, identify strategies for minimising negative effects, adapt
projects to the local environment, and give predictions and options to
decision-makers. It is arguably the most widely used environmental
tool globally when determining the potential impact of a project on the
environment.

This paper argues that in the most sensitive ecological areas, such
impact assessments should include biodiversity impact assessment as
the most effective tool in safeguarding the biological diversity that
may be found within these areas and also enhancing their
conservation. The author argues that the ordinary EIA may not
successfully reflect the real effect of the particular project, policy or
programme on the biological diversity.

“PhD in Law (Nrb), FCIArb (Chartered Arbitrator), LL. B (Hons) Nrb, LL.M
(Environmental Law) Nrb; Dip. In Law (KSL); FCPS (K); Dip. In Arbitration
(UK); MKIM; Mediator; Consultant: Lead expert EIA/EA NEMA; BSI ISO/IEC
27001:2005 ISMS Lead Auditor/ Implementer; Advocate of the High Court of
Kenya; Senior Lecturer at the University of Nairobi, Faculty of Law.
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1. Introduction

The 1992 Convention on Biological Diversity! defines “biological
diversity” to mean the variability among living organisms from all
sources including, inter alia, terrestrial, marine and other aquatic
ecosystems and the ecological complexes of which they are part: this
includes diversity within species, between species and of ecosystems.?
Every living creature, from people to things we know little about like
bacteria, fungi, and invertebrates, is included in biodiversity, not only
the species we regard to be uncommon, vulnerable, or endangered.®
The majority of our daily activities depend on biodiversity. There are
a variety of practical and fundamental reasons why we cherish
biodiversity. Thus, we appreciate biodiversity both for what it offers
to us and for its intrinsic worth.*

It is for this reason that human activities ought to take into
consideration conservation and protection of biodiversity. One of the
ways that this may be achieved is through environmental impact
assessment exercises during approval of various projects.
Environmental Impact Assessment is globally considered as an
important tool for environmental regulation and management. Impact
assessments are performed to determine how particular projects,
policies, and programmes will shape the environment. ®> The
Environmental Impact Assessment (EIA), according to UNEP, is a
tool used to determine the environmental, social, and economic effects
of a project before making a decision. It seeks to anticipate

1 United Nations, 1992 Convention on Biological Diversity, 1760 UNTS 79, 31 ILM
818 (1992). Adopted in Rio de Janeiro, Brazil on 5 June 1992.
2 |bid, Article 2.
% ‘What Is Biodiversity? Why Is It Important? | AMNH’ (American Museum of
Natural History) <https://www.amnh.org/research/center-for-biodiversity-
conservation/what-is-biodiversity> accessed 7 November 2022.
4 Ibid.
5 Unit B, “What Is Impact Assessment?’ (27 April 2010)
<https://www.cbd.int/impact/whatis.shtml> accessed 7 November 2022.
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environmental effects early in the project planning and design process,
identify strategies for minimising negative effects, adapt projects to
the local environment, and give predictions and options to decision-
makers. It is arguably the most widely used environmental tool
globally when determining the potential impact of a project on the
environment.®

This paper is informed by the argument that EIA processes and
conservation measures as currently carried out in Kenya do not
adequately put into account the biodiversity impact assessment aspect
of environmental assessments. Biodiversity assessment has been
defined as identification and classification of the species, habitats, and
communities found in a certain area or region. The main objective is
to provide the information needed to determine if management is
necessary to protect biological diversity. Assessments also contain
information and data that may be applied to scientific research
endeavours.’

The author argues that with the growing population and development
activities, the increasing conversion of biodiversity rich areas into
settlement areas to take care of the population and economic needs of
the country requires the country to embrace biodiversity impact
assessment exercises as part of the conservation efforts and race
towards achieving sustainable development agenda.

® 1bid.

" Henderson, A., Comiskey, J., Dallmeier, F. and Alonso, A., "Framework for
Assessment and Monitoring of Biodiversity." Encyclopedia of Biodiversity Online
Update 1 (2007)
<https://repository.si.edu/bitstream/handle/10088/20985/nzp_Dallmeier_et_al 20
13 _Framework_for_Assess_and_Monit_of Bd_022813.pdf> accessed 7 November
2022.
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2. Environmental Impact Assessment in Kenya: Legal and
Institutional Framework

Environmental Impact Assessment (EIA) in Kenya is provided for

under the 2010 Constitution of Kenya as well as Environmental

Management and Coordination Act (EMCA) 1999 & and related

regulations. International environmental regulatory framework also

shapes the domestic framework.

2.1. The Constitution of Kenya 2010

Article 10(1) states that the national values and principles of
governance in this Article bind all State organs, State officers, public
officers and all persons whenever any of them—applies or interprets
this Constitution; enacts, applies or interprets any law; or makes or
implements public policy decisions. ® These national values and
principles include, inter alia: good governance, integrity, transparency
and accountability; and sustainable development.°

The Constitution outlines the principles of land policy in Kenya and
states that land in Kenya shall be held, used and managed in a manner
that is equitable, efficient, productive and sustainable, and in
accordance with the principles of, inter alia—sustainable and
productive management of land resources; and sound conservation
and protection of ecologically sensitive areas.!

Article 69 of the Constitution outlines the obligations of the State in
respect of the environment as including, to: ensure sustainable
exploitation, utilisation, management and conservation of the
environment and natural resources, and ensure the equitable sharing

8 Environmental Management and Co-ordination Act, No. 8 of 1999, Laws of
Kenya, Revised Edition 2019 [1999].
9 Article 10 (1), Constitution of Kenya 2010.
10 Article 10 (2), Constitution of Kenya 2010.
11 Article 60 (1), Constitution of Kenya 2010.
4
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of the accruing benefits; work to achieve and maintain a tree cover of
at least ten per cent of the land area of Kenya; protect and enhance
intellectual property in, and indigenous knowledge of, biodiversity
and the genetic resources of the communities; encourage public
participation in the management, protection and conservation of the
environment; protect genetic resources and biological diversity;
establish systems of environmental impact assessment, environmental
audit and monitoring of the environment; eliminate processes and
activities that are likely to endanger the environment; and utilise the
environment and natural resources for the benefit of the people of
Kenya.?

Notably, Article 260 of the Constitution defines “natural resources” to
mean the physical non-human factors and components, whether
renewable or non-renewable, including, inter alia-forests, biodiversity
and genetic resources.’®

2.2. Environmental Management Coordination Act, 1999
(EMCA)

The Environmental Management Coordination Act (EMCA) 4
envisages environmental impact assessments (EIA). Indeed, various
requirements relating to the implementation of environmental impact
assessments (EIA), strategic environmental assessments (SEA),
environmental audits (EA), and management activities for air, water,
wastes, and noise are included in the Environmental Management and
Control Act (EMCA). Conservation of wildlife, management of
forests and water resources, as well as worker health and safety, are
additional requirements relating to environmental concerns.

12 Article 69 (1), Constitution of Kenya 2010.

13 Article 260, Constitution of Kenya 2010.

14 Environmental Management Coordination Act, No. 8 of 1999, Laws of Kenya.
5
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Section 42 (1) of EMCA states that no person shall, without the prior
written approval of the Authority given after an environmental impact
assessment, in relation to a river, lake, sea or wetland in Kenya, carry
out any of the following activities: erect, reconstruct, place, alter,
extend, remove or demolish any structure or part of any structure in,
or under the river, lake, sea or wetland; excavate, drill, tunnel or
disturb the river, lake, sea or wetland; introduce any animal, whether
alien or indigenous, dead or alive, in any river, lake, sea or wetland;
introduce or plant any part of a plant specimen, whether alien or
indigenous, dead or alive, in any river, lake, sea or wetland; deposit
any substance in a lake, river or wetland or in, on or under its bed, if
that substance would or is likely to have adverse environmental effects
on the river, lake, sea or wetland; direct or block any river, lake, sea
or wetland from its natural and normal course; drain any lake, river,
sea or wetland; or any other matter prescribed by the Cabinet Secretary
on the advice of the Authority.™®

Section 58 of EMCA provides for EIA and states that ‘notwithstanding
any approval, permit or license granted under this Act or any other law
in force in Kenya, any person, being a proponent of a project, should
before for financing, commencing, proceeding with, carrying out,
executing or conducting or causing to be financed, commenced,
proceeded with, carried out, executed or conducted by another person
any undertaking specified in the Second Schedule to this Act, submit
a project report to the Authority, in the prescribed form, giving the
prescribed information and which shall be accompanied by the
prescribed fee.!® EMCA defines “environmental impact assessment”
to mean a systematic examination conducted to determine whether or

155, 42(1), EMCA.
16 5. 58(1), EMCA.
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not a programme, activity or project will have any adverse impacts on
the environment.t’

The contents of the reports from environmental impact assessment are
provided for the Environmental (Impact Assessment and Audit)
Regulations, 20038, However, it is worth noting that CBD COP 6
Decision VI/7 recognises that although legislation and practice vary
around the world, the fundamental components of an environmental
impact assessment would necessarily involve the following stages:
Screening to determine which projects or developments require a full
or partial impact assessment study; Scoping to identify which potential
impacts are relevant to assess, and to derive terms of reference for the
impact assessment; Impact assessment to predict and identify the
likely environmental impacts of a proposed project or development
taking into account inter-related consequences of the project proposal,
and the socio-economic impacts; Identifying mitigation measures
(including not proceeding with the development, finding alternative
designs or sites which avoid the impacts, incorporating safeguards in
the design of the project, or providing compensation for adverse
impacts); Deciding whether to approve the project or not; and
monitoring and evaluating the development activities, predicted
impacts and proposed mitigation measures to ensure that unpredicted
impacts or failed mitigation measures are identified and addressed in
a timely fashion.®

As far as protection of environmentally significant areas is concerned,
EMCA provides that the Cabinet Secretary may, in consultation with
the relevant lead agencies and in accordance with the Constitution, the

7S, 2, EMCA.
18 Environmental (Impact Assessment and Audit) Regulations, 2003, Legal Notice
No. 101 of 2003, Laws of Kenya.
19 Unit B, ‘COP Decision’ <https://www.cbd.int/decision/cop/?id=7181> accessed
9 November 2022.
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Convention on Biological Diversity and other treaties, by notice in the
Gazette, declare any area of land, sea, lake, forests or river to be a
protected natural environment for the purpose of promoting and
preserving specific ecological processes, natural environment
systems, natural beauty or species of indigenous wildlife or the
preservation of biological diversity in general.?°

EMCA defines “biological diversity” to mean the variability among
living organisms from all sources including, terrestrial ecosystems,
aquatic ecosystems and the ecological complexes of which they are
part; this includes diversity within species, among species and of
ecosystems. 2! It also defines “biological resources” to include genetic
resources organisms or parts thereof, populations, or any other biotic
component or ecosystems with actual or potential use or value for
humanity.?

Section 50 of EMCA deals with conservation of biological diversity
where it provides that the Cabinet Secretary should, on the advice of
the Authority, prescribe measures necessary to ensure the
conservation of biological diversity in Kenya and in this respect the
Authority should: identify, prepare and maintain an inventory of
biological diversity of Kenya; determine which components of
biological diversity are endangered, rare or threatened with extinction;
identify potential threats to biological diversity and devise measures
to remove or arrest their effects; undertake measures intended to
integrate the conservation and sustainable utilisation ethic in relation
to biological diversity in existing government activities and activities
by private persons; specify national strategies, plans and government
programmes for conservation and sustainable use of biological

203, 54(1), EMCA, 1999.
213, 2, EMCA, 1999.
22 |pid.
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diversity; protect indigenous property rights of local communities in
respect of biological diversity; and measure the value of unexploited
natural resources in terms of watershed protection, influences on
climate, cultural and aesthetic value, as well as actual and potential
genetic value thereof.?®

The Act envisages both in situ and ex situ conservation of biological
resources.? In terms of in situ approach to conservation of biological
resources, the Act provides that the Cabinet Secretary should, on the
recommendation of the Authority, prescribe measures adequate to
ensure the conservation of biological resources in situ and in this
regard shall issue guidelines for, inter alia, land use methods that are
compatible with conservation of biological diversity.

It is against the foregoing provisions that NEMA came up with
regulations on conservation of biological diversity in 20062 as per
section 147 of the Act.?

%8, 50, EMCA.
243,51 & 52, EMCA.
% Environmental Management and Co-ordination (Conservation of Biological
Diversity and Resources, Access to Genetic Resources and Benefit Sharing)
Regulations, 2006.
26 147. Power to make regulations
(1) The Cabinet Secretary may, on the recommendation of the Authority
and upon consultation with the relevant lead agencies, make regulations
prescribing for matters that are required or permitted by this Act to be
prescribed or are necessary or convenient to be prescribed for giving full
effect to the provisions of this Act.
(2) Regulations made under subsection (2) may—
(a) make provisions for the issue, amendment and revocation of any
licence;
(b) provide for the charging of fees and levying of charges;
(c) adopt wholly or in part or with modifications any rules, standards,
guidelines, regulations, by laws, codes, instructions, specifications, or
administrative procedures prescribed by any lead agency either in force at
the time of prescription or publication or as amended from time to time.
9
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2.3. Environmental Management and Co-ordination

(Conservation of Biological Diversity and Resources, Access

to Genetic Resources and Benefit Sharing) Regulations, 2006
The Environmental Management and Co-ordination (Conservation of
Biological Diversity and Resources, Access to Genetic Resources and
Benefit Sharing) Regulations, 2006%’ are to apply to: (a) the exchange
of genetic resources, their derivative products, or the intangible
components associated with them, carried out by members of any local
Kenyan community amongst themselves and for their own
consumption; access to genetic resources derived from plant breeders
in accordance with the Seeds and Plant Varieties Act (Cap. 326);
human genetic resources; and approved research activities intended
for educational purposes within recognized Kenyan academic and
research institutions, which are governed by relevant intellectual
property laws. 2

The Regulations also state that a person shall not engage in any
activity that may— have an adverse impact on any ecosystem; lead to
the introduction of any exotic species; lead to unsustainable use of
natural resources, without an Environmental Impact Assessment
Licence issued by the Authority under the Act.?®

2.4. Environmental (Impact Assessment and Audit) Regulations,
2003

The Environmental (Impact Assessment and Audit) Regulations,

2003 are to apply to all policies, plans, programmes, projects and

27 the Environmental Management and Co-ordination (Conservation of Biological
Diversity and Resources, Access to Genetic Resources and Benefit Sharing)
Regulations, Legal Notice No. 160 of 2006, Laws of Kenya.
28 Regulation 3, LN No. 160 of 2006, laws of Kenya.
2 1bid, regulation 4.
30 Environmental (Impact Assessment and Audit) Regulations, Legal Notice No. 101
of 2003, Laws of Kenya.
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activities specified in Part 1V, Part V and the Second Schedule of the
Act.3!

Regulation 7 (2) thereof provides that the project report submitted
under sub regulation 7(1) shall specify — the nature of the project; the
location of the project including —(i) proof of land ownership, where
applicable; (ii) any environmentally sensitive area to be affected; (iii)
availability of supportive environmental management infrastructure;
and (iv) conformity to land use plan or zonation plan; and potential
environmental impacts of the project and the mitigation measures to
be taken during and after implementation of the project. On the other
hand, comprehensive project report prepared pursuant to a
recommendation under regulation 7 (3) (a), must specify — the nature
of the project; the location of the project including — (i) proof of land
ownership; (ii) the Global Positioning System coordinates; and (iii)
the physical area that may be affected by the project's activities; the
activities that shall be undertaken during the project construction,
operation and decommissioning phases; a description of the
international, national and county environmental legislative and
regulatory frameworks on the environment and socio- economic
matters; the preliminary design of the project; the materials to be used,
products and by-products, including waste to be generated by the
project and the methods of their disposal; the potential environmental
impacts of the project and the mitigation measures to be taken during
and after implementation of the project; an analysis of available
alternatives including an alternative (i) project site; (ii) design; (iii)
technologies; and (iv) processes, and the reasons for preferring the
proposed site, design, technologies and processes; an action plan for
the prevention and management of possible accidents during the
project cycle; a plan to ensure the health and safety of the workers and

31 Regulation 3, LN No. 101 of 2003.
11
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neighbouring communities; the economic and socio-cultural impacts
to the local community and the nation in general; a plan to ensure the
relocation or resettlement of persons affected by the project; a strategic
communication plan to ensure inclusive participation during the study
and provide a summary of issues discussed at the public participation
forum; an environmental management plan; integration of climate
change vulnerability assessment, relevant adaptation and mitigation
actions; the project cost; and any other information the Authority may
require.®?

As for environmental impact assessment study reports, they must
incorporate, inter alia, information on — the proposed location of the
project; a concise description of the national environmental legislative
and regulatory framework, baseline information and any other
relevant information related to the project; the objectives of the
project; the technology, procedures and processes to be used, in the
implementation of the project; the materials to be used in the
construction and implementation of the project; the products, by-
products and waste generated by the project; a description of the
potentially affected environment; the environmental effects of the
project including the social and cultural effects and the direct, indirect,
cumulative, irreversible, short-term and long-term effects anticipated,;
alternative technologies and processes available and reasons for
preferring the chosen technology and processes; analysis of
alternatives including project site, design and technologies and
reasons for preferring the proposed site, design and technologies; an
environmental management plan proposing the measures for
eliminating, minimizing or mitigating adverse impacts on the
environment; including the cost, time frame and responsibility to
implement the measures; provision of an action plan for the prevention

%2 Regulation 7 (4), LN No. 101 of 2003
12
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and management of foreseeable accidents and hazardous activities in
the cause of carrying out activities or major industrial and other
development projects; the measures to prevent health hazards and to
ensure security in the working environment for the employees and for
the management of emergencies; an identification of gaps in
knowledge and uncertainties which were encountered in compiling the
information; an economic and social analysis of the project; an
indication of whether the environment of any other state is likely to be
affected and the available alternatives and mitigating measures; and
such other matters as the Authority may require.*

In all the above reports, Second Schedule thereof outlines the issues
that may, among others, be considered in the making of environmental
impact assessments. These issues include, inter alia, ecological
Considerations such as biological diversity including— effect of
proposal on number, diversity, breeding habits, etc. of wild animals
and vegetation; gene pool of domesticated plants and animals e.g.
monoculture as opposed to wild types. Thus, while biodiversity is
mentioned as one of the considerations that may be made during EIA,
biological diversity assessment is not substantively provided for.

2.5. Convention on Biological Diversity 1992

The 1992 Convention on Biological Diversity®* is the international
legal framework for the conservation of biological diversity, the
sustainable use of its components, and the fair and equitable sharing
of the benefits resulting from the use of genetic resources, including
through appropriate access to genetic resources and through
appropriate transfer of relevant technologies, taking into account all
rights over those resources and to technologies, and by appropriate

3 Regulation 18 (1), LN No. 101 of 2003, Laws of Kenya.
34 United Nations, 1992 Convention on Biological Diversity, 1760 UNTS 79, 31
ILM 818 (1992). Adopted in Rio de Janeiro, Brazil on 5 June 1992.

13



Entrenching Biodiversity Impact Assessmentin Kenya  (2023) Journalofcmsd Volume 10(1)
as a Tool for Enhancing Sustainable Development
Agenda: Kariuki Muigua

funding.® The CBD offers a powerful worldwide platform for using
impact assessment methods to conserve biodiversity. It expressly
demands that projects, programmes, and policy choices address
biodiversity through impact assessment procedures (Article 14).

Parties must conduct environmental impact assessments (EIAs) for
projects that might have a detrimental impact on biodiversity under
the Convention on Biological Diversity (CBD). The CBD calls for
impact assessments to take biodiversity into account, but it also gives
room for a more proactive approach, allowing for the identification of
potential for both effect mitigation and biodiversity enhancement.*

3. Biodiversity Conservation: Challenges and Prospects

One of the main worldwide environmental challenges today is the
preservation of biological diversity (biodiversity). Therefore, as
suggested by the Convention on Biological Diversity, a detailed
examination of the consequences of developments on biodiversity has
to be included in the process of Environmental Impact Assessment
(EIA): Each Contracting Party is required to "implement suitable
processes requiring environmental impact assessment of any proposed
projects that are expected to have considerable detrimental impact on
biological diversity."’

Ecological impact assessments concentrate on both the advantages of
biodiversity obtained through ecosystem services as well as the

35 |bid, Article 1.

% Brooke, C., ‘Biodiversity and Impact Assessment,” prepared for the conference
on Impact Assessment in a Developing World Manchester, England, Oct 1998,
RSPB/BirdLife International < https://www.chd.int/impact/case-studies/cs-impact-
bia-brooke-1998-en.pdf> accessed 9 November 2022.

37 Davide Geneletti, ‘Biodiversity Impact Assessment of Roads: An Approach Based
on Ecosystem Rarity’ (2003) 23 Environmental Impact Assessment Review 343,
344 <https://linkinghub.elsevier.com/retrieve/pii/S0195925502000999> accessed 8
November 2022.
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spatially constrained biophysical environment and biodiversity as
composition, structure, and important activities. It deals with the
distribution of space in complicated circumstances marked by
ambiguity and opposing actor values. The entire proposal of a project,
plan, or programme, its goals, alternate options and their acceptability
from the perspective of biodiversity, and knowledge of the
biodiversity and ecosystem services it provides are shaped in the
process of ecological impact assessment, which is a part of
environmental impact assessment (EIA) and strategic environmental
assessment (SEA).38

It has been pointed out that despite the fact that 80% of Kenya's
population depends on its biological resources for survival,
insufficient management of these resources results in a broad range of
biological resources. In addition, there is little knowledge of the non-
consumptive values of resources, little access to biodiversity data and
information, and poor adoption rates for new technologies, including
biotechnology.®

According to Kenya State of Environment Report 2019-2021%, a 2021
publication of the National Environment Management Authority
(NEMA) Kenya, currently, it is thought that the nation is home to over
260 species of reptiles, over 250 small mammals, several big animals,
over 7,004 kinds of plants, over 25,000 types of invertebrates, over

38 Soderman, T., "Biodiversity and ecosystem services in impact assessment: from
components to services," (2012), p. 3
< https://core.ac.uk/download/pdf/14924073.pdf> accessed 8 November 2022.
3 Mwenda, A. and Kibutu, T.N., "Implications of the New Constitution on
Environmental Management in Kenya’ (2012)." Law, Environment and
Development Journal 8: 76-78.
40 National Environment Management Authority, Kenya State of Environment
Report 2019-2021, 2021, ISBN: 978-9966-1987-0-9 <
https://www.nema.go.ke/images/Docs/EIA_1920-1929/NEMA%20S0E%202019-
2021.pdf> accessed 7 November 2022.
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769 species of fish, and around 1,100 species of birds. The nation's
national parks, national reserves, and conservancies are among the
places where the biodiversity of the nation is most abundant. In lands
used for communal settlement, biodiversity may also be found outside
of protected areas.*!

Kenya's conservation efforts are threatened by climate
unpredictability, wildlife crime, urban sprawl, and rapid population
increase.* It is crucial to analyse how each biophysical change can
affect biodiversity by determining whether the change has an impact
on one of the following aspects of biodiversity: composition, structure,
or key processes. This will help us determine impacts on biodiversity
for the ecosystems that are influenced.*

4. Entrenching Biodiversity Impact Assessment in Kenya as a
Tool for Enhancing Sustainable Development Agenda
The objective of an environmental impact assessment (EIA) is to
provide decision-makers a sense of the anticipated environmental
effects of activities that might modify the environment and, if
required, to enable for adjustments to be made to these actions to
lessen any negative effects.** Arguably, ecological repercussions have
frequently received less attention in impact assessments.*® EIAs have

41 1bid, p. xviii.

42 ‘Environment | Kenya | U.S. Agency for International Development’ (24 May

2022) <https://www.usaid.gov/kenya/environment> accessed 8 November 2022.

“3 Slootweg, R., "Biodiversity assessment framework: making biodiversity part of

corporate social responsibility.” Impact Assessment and Project Appraisal 23, no. 1

(2005): 37-46.

4 Ritter, C.D., McCrate, G., Nilsson, R.H., Fearnside, P.M., Palme, U. and

Antonelli, A., ‘Environmental Impact Assessment in Brazilian Amazonia:

Challenges and Prospects to Assess Biodiversity’ (2017) 206 Biological

Conservation 161.

4 Brooke, C., ‘Biodiversity and Impact Assessment,” prepared for the conference

on Impact Assessment in a Developing World Manchester, England, Oct 1998,
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traditionally concentrated on impacts on protected species and
ecosystems. Other elements of biodiversity, such as diversity across
species and ecosystems, changes through time, species abundance and
distribution, and the functional components of biodiversity, have
received less attention.*®

The Conference of the Parties (COP) agreed to establish
recommendations for including biodiversity-related problems in
environmental impact assessment laws, procedures, and strategic
environmental assessment in COP 6 Decision VI/7.4" The COP
guidelines for incorporating biodiversity-related issues into
environmental-impact-assessment legislation or processes and in
strategic impact assessment are meant to provide general advice on
incorporation of biodiversity considerations into new or existing
environmental impact assessment procedures, noting that existing
procedures take biodiversity into consideration in different ways.
The framework will need to be improved in order to address how
biodiversity may be included into the latter phases of the
environmental impact assessment procedure, such as impact
assessment, mitigation, evaluation, and monitoring, as well as
strategic environmental assessment.*® However, depending on their
institutional and legal frameworks, individual nations may modify the
phases in the approach to suit their needs and wants.>°

RSPB/BirdLife International< https://www.cbd.int/impact/case-studies/cs-impact-
bsia-brooke-1998-en.pdf> accessed 9 November 2022.
48 1bid.
47 Unit B, ‘Case Studies - Impact Assessment’
<https://www.cbd.int/programmes/cross-cutting/impact/search.aspx> accessed 9
November 2022.
48 Unit B, ‘COP Decision’ <https://www.chd.int/decision/cop/?id=7181> accessed
9 November 2022.
49 Ibid.
%0 Ibid.
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Therefore, conducting a biodiversity impact assessment necessitates a
more thorough research and analysis of potential effects on an
ecological unit and the species and populations that make up its
ecosystem. According to the CBD, biodiversity refers to variety at the
levels of species (both within and between species) and ecosystems.
Therefore, ecological impacts might be viewed as a subset of
biodiversity impacts, which focus on the broader interactions between
animals and their habitats at the species, community, and ecosystem
levels.®! Because of the challenges that other disciplines, including
social impact assessment, have had when attempting to "go it alone,"
biodiversity impact assessment should thus be viewed as a component
of current impact assessment systems rather than being marketed as a
distinct entity. The term "biodiversity impact assessment™ might be
used to bring these concerns to the attention of the impact assessment
community because the biodiversity agenda has some momentum.®2

In contrast to the conventional EIA strategy of mitigating
consequences, this provides a focus on the more advantageous features
of biodiversity, looking at the ecosystem perspective, dealing with
fragmentation difficulties, and so forth. In addition to protecting
endangered species and their ecosystems, biodiversity also entails
improving damaged landscapes, halting species extinctions, and
establishing new habitats.>

4.1. Biodiversity Monitoring

As a result of a wide range of internal and external stimuli, biodiversity
is by its very nature a dynamic component of ecosystems, changing in
composition, structure, and functional qualities. The term

®1 Brooke, C., ‘Biodiversity and Impact Assessment,” prepared for the conference
on Impact Assessment in a Developing World Manchester, England, Oct 1998,
RSPB/BirdLife International, p.3.
%2 |bid., p.3.
53 Ibid, p.3.
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"monitoring" refers to the systematic and targeted observation and
assessment of current changes in biodiversity in its different forms
(genes, species, structures, functions, and ecosystems), often within a
specific context defined by, for example, a research topic or a
management aim.>* There are several purposes for biodiversity
monitoring. Feedback on the effectiveness of conservation efforts is
provided by observing protected species' population numbers in their
protected zones. An early warning system for farmers or medical
services can benefit from tracking the spread of hazardous invasive
species or contagious organisms. Population management systems
may be optimized thanks to monitoring systems at gaming farms.
These are but a few instances of the numerous uses available.>®

4.2. Adaptive Management of Biodiversity Resources

Adaptive management is a process for putting management into
practice while learning which management activities are most
successful at accomplishing certain objectives.>® In other words,
adaptive management is a methodical strategy for enhancing resource
management by taking lessons from management results.>’

The evolution of scientific knowledge, as well as numerous societal
and political shifts, have all influenced how natural resource
management has changed through time. Management's typical
objective is to guarantee the continuity of one or more system-of-

54 Juergens, N. "Monitoring of biodiversity." Biodiversity: Structure and Function-
Volume 1 1 (2009): 229.
% I bid.
% Department of Planning and Environment, ‘Adaptive Management’ (NSW
Environment and Heritage) <http://www.environment.nsw.gov.au/research-and-
publications/our-science-and-research/our-work/adaptive-management> accessed
8 November 2022.
57 < Adaptive Management’ (Conservation in a Changing Climate)
<https://climatechange.lta.org/get-started/adapt/adaptive-management/> accessed
8 November 2022.
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interest properties. This is sometimes seen as a necessity for managers
to either work to maintain system stability or to preserve certain
system linkages and components while permitting or promoting
system change. A comprehension of resilience is especially important
when taking into account the dynamics of management and system
change.*®

Arguably, EIA procedures should not be different. They should be
adoptive to the changing environmental conditions due to climate
change and other factors adversely affecting the environment and
biological resources. These processes should be expanded to include
biodiversity impact assessment especially where the EIA relates to a
parcel of land that is rich in biological resources, such as those
contemplated under section 42 of EMCA. It has been suggested that
in order to take advantage of the role of science and innovation in
enhancing biodiversity conservation measures, the challenge for
researchers is to change their emphasis from discovery to the science
of implementation, while managers and policy-makers must abandon
their socio-political norms and institutional frameworks in order to
adopt new thinking and effectively use the wealth of potent new
scientific tools for learning by doing.%® For instance, it has been
documented that wetlands are losing their biodiversity more quickly
than any other ecosystem and thus, data on species status and risks are
necessary to properly manage and conserve the biodiversity of

% Allen, C.R. and Garmestani, A.S., "Adaptive Management." Adaptive
Management of Social-Ecological Systems (2015): 1, p. 2
<http://ndl.ethernet.edu.et/bitstream/123456789/67461/1/Craig%20R.%20Allen.p
df> accessed 8 November 2022.
59 Keith, D., Martin, T., McDonald-Madden, E. and Walters, C., "Uncertainty and
adaptive management for biodiversity conservation." (2011)
https://www.sciencedirect.com/science/article/abs/pii/S0006320710004933?via%3
Dihub accessed 8 November 2022.
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wetlands. ® Thus, biological diversity monitoring offers
recommendations for managing biological variety in terms of
productivity and conservation. Monitoring analyses changes across
time and place and evaluates the state of biological variety at one or
more ecological levels.5!

5. Conclusion

It has been suggested that programs for biodiversity monitoring and
assessment (BMAP) offer a way to gather and present scientific data
for use in managing natural resources. Establishing the objectives is
the first step in creating the BMAP programme. The types of species
and habitats that should be taken into account as part of the programme
are then frequently determined by doing a baseline biological
assessment. Following completion of the assessment, trends in
biodiversity will be shown in the environment by tracking the chosen
indicators and utilising science to offer answers. The results of
monitoring operations reveal concerns that call for management
methods, such as the need to safeguard vulnerable or endangered
species or eradicate invasive non-native species.®? Monitoring is a
crucial part of an effective adaptive management programme since it
is used to evaluate the progress achieved toward achieving
management objectives.

60 Stephenson PJ, Ntiamoa-Baidu Y and Simaika JP, ‘The Use of Traditional and
Modern Tools for Monitoring Wetlands Biodiversity in Africa: Challenges and
Opportunities’ (2020) 8 Frontiers in Environmental Science
<https://www.frontiersin.org/articles/10.3389/fenvs.2020.00061>  accessed 9
November 2022.
®1 Niemeld J, ‘Biodiversity Monitoring for Decision-Making’ (2000) 37 Niemela, J.
2000. Biodiversity monitoring for decision-making. Annales Zoologici Fennici 37:
307-317.
52 Henderson, A., Comiskey, J., Dallmeier, F. and Alonso, A., "Framework for
Assessment and Monitoring of Biodiversity." Encyclopedia of Biodiversity Online
Update 1 (2007), p. 545.
83 Ibid, p. 545.
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If the Sustainable Development Goal 15 of the 2030 Agenda for
Sustainable Development which is devoted to “protect, restore and
promote sustainable use of terrestrial ecosystems, sustainably manage
forests, combat desertification, and halt and reverse land degradation
and halt biodiversity loss” 1S to be achieved, then biodiversity
assessments must become part of environmental management
approaches in the country. It is only through such assessments that the
true status and impact on biodiversity can be established. It is
important that given that a legislative requirement for an
environmental impact assessment based on environmental
considerations does not ensure that biological diversity will be taken
into account, it should be taken into account to include biodiversity
criteria in either current or future screening criteria. This is especially
important where EIA processes are to be carried out in ecologically
sensitive areas. It has thus been suggested that there is a need to solve
the two key issues that biodiversity conservation poses for impact
assessment, namely: First, current impact assessment techniques must
be enhanced to address biodiversity impacts; second, they need to be
broadened to give additional positive advantages for biodiversity.®* If
these goals for biodiversity and impact assessment are to be
accomplished, changes must be made at all levels of impact
assessment, including legal requirements, standards, training, and
impact assessment practice.®®

64 Brooke, C., ‘Biodiversity and Impact Assessment,” prepared for the conference
on Impact Assessment in a Developing World Manchester, England, Oct 1998,
RSPB/BirdLife International, p.4.
% Ibid, p. 6.
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Role of Technology in Climate Change Disputes Resolution-

By: Kenneth Wyne Mutuma *

1.0 Introduction

The inclusion of force majeure and Acts of God clauses in the law of
contract, which date back from common law doctrines in England, illustrates
man's early acknowledgement of his helplessness in some circumstances. It
is also a testament to man's acceptance that disputes will likely occur due to
any of these events. Natural calamities such as forest fires, tsunamis,
tornadoes, earthquakes and extreme weather in general are a common
occurrence in these clauses. While thought to be naturally occurring,
evidence from the scientific community shows that these events have been
exacerbated by climate change.! The widespread effects of these events, the
mainstreaming of the polluter pays principle and climate justice questions in
public discourse, coupled with increased scientific knowledge on the causes
of climate change has seen a corresponding increase in climate change
disputes.?

Use of technology, especially in the aftermath of disruptions such as the
Covid-19 pandemic, is becoming a mainstay in both the litigation and ADR

* Dr. Kenneth Wyne Mutuma is a senior lecturer at the University of Nairobi,
School of Law. He has more than ten years teaching experience and lends his
knowledge and experience in IHL to academia, government and civil society in
both East and Southern Africa. Kenneth has previously served as a legal officer
for the Nairobi and Pretoria Delegations of the ICRC. In addition, he has worked
with the Nelson Mandela Foundation developing the capacity of governmental
bodies and civil society in the areas of conflict resolution and ethical leadership.
Kenneth holds several academic qualifications including a PhD on the challenges
of outsourcing war to private entities from the University of Cape Town, a LLM
from the University of Cape Town and an LLB (Hons) from the University of
Liverpool.

! Bernai, R. R. (2013). Managing the risks of extreme events and disasters to advance
climate change adaptation. Economics of Energy & Environmental Policy, 2(1), 101-
113.
2 National Research Council, ‘Advancing the Science of Climate Change. Division
on Earth and Life Studies, Board on Atmospheric Sciences and Climate’ (2020)
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fields.® The fact that technology can play a role in climate change dispute
resolution is a restatement of the ironic and bittersweet relationship between
technology and climate change. The industrial revolution and the
technological advancement that came with it have been the universal culprits
as the biggest causes of climate change.* A multisectoral study conducted in
2006 confirmed that there is a positive correlation between technological
advancement, greenhouse gas emission increase and environmental
degradation.® However, as will be discussed in this paper the benefits of
technology in ameliorating climate change far outweigh the costs, for
example digital technology is estimated by the World Economic Forum to
help reduce global carbon emissions by up to 15%.6 But it is still responsible
for 1.4 to 5.9 percent of all greenhouse emission. ’

The chapter seeks to analyze climate change and its implications, as well as
the nature of climate change disputes. It will also examine the efficacy of
climate change dispute resolution mechanisms within the Kenyan and
international framework. The chapter concludes by making suggestions for
requisite reforms required based on the gaps identified.

2.0 Climate Change and its Implications

The United States National Aeronautical Space Agency has described
climate change as a protracted change in the average weather patterns
defining earth’s climates.® The Agency uses data records and observations

3 Michael Peters, Fazal Rizvi and others, ‘Reimagining the new pedagogical
possibilities for universities post-Covid-19* (2020) 54(6), 717-760.
4 Christine Wamsler and Jamie Bristow, ‘At the intersection of mind and climate
change: integrating inner dimensions of climate change into policymaking and
practice’ (2022) 173(1), 1-22.
5 Muhamad Ramzan, Tomiwa Adebayo and others, ‘Do green innovation and
financial globalization contribute to the ecological sustainability and energy
transition in the United Kingdom? Policy insights from a bootstrap rolling window
approach. Sustainable Development. (2022)
6 Erica Zaja, Ariane Dubost and Matilde Oliveri, ‘GHG Emissions Monitoring and
Avoidance Strategy’
" lpek Tunc, Serap Turiit-Asik and Elif Akbostanci, ‘CO2 emissions vs. CO2
responsibility: an input—output approach for the Turkish economy’ (2007) 35(2)
ERC Working Papers in Economics 06/04
8Accessed at
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from the air, space, and ground, along with computer generated models, to
observe climate change. It postulates that since the mid-20th century, climate
change has been caused by anthropogenic activities. These are human-
induced activities such as fossil fuel burning. These activities have resulted
in an increase in global, land and ocean temperatures; increase in the
recurrence and intensity of extreme weather such as wildfires, hurricanes,
droughts, heat waves, floods, and precipitation; rise in the sea levels; cloud
and vegetation cover change, and ice loss at the north and south poles and in
mountain glaciers.® Changing precipitation patterns leading to droughts and
shorter severe rainfall have led to food insecurity and has spurred conflict.*
This is especially so among the pastoralists communities as resources
become scarce and the dry season grazing land becomes less. Livestock
herds became diminished as there is more competition over grazing lands.*!
The end result is a contest for resources and migration which can sometimes
lead to increased conflict. The increased intensity of conflict in the Kenya
Ethiopia border around the lower Omo River valley between the Turkana
and Daasanach has been partially attributed to climate change.'? Although
the dispute has been long standing, locals fear that raids will be more
frequent. While acknowledging that conflict is driven by a number of
variables, a 2015 Human Rights Watch Report noted that climate change has
altered traditional livestock raid patterns by increasing the frequency and
intensity. ** It has a multiplier effect on perennial factors such as state
security, proliferation of arms, and developments in neighbouring countries.

https://climate.nasa.gov/global-warming-vs-climate-
change/#twhat_is_climate_change on 8th November 2022
® Szira, Z., & Alghamdi, H. The Achievements Of The Kyoto Protocol. PaKSoM
2020, 175.
10 Castro de la Mata, Tim Benton and others, ‘Food security and health in a changing
environment’
11 Philip Obaigwa Sagero, ‘Assessment of past and future climate change as
projected by regional climate models and likely impacts over Kenya’ (Doctoral
dissertation, PhD Thesis] (2019)
2 Thomas Temesgen and Berisso Taddesse, ‘Pastoral Conflict, Emerging Trends
and Environmental Stress in Nyangatom, Southern Ethiopia’ Ethiopian Journal of
the Social Sciences and Humanities, (2020) 16(2), 111-132.
13 Available at https://www.hrw.org/report/2015/10/15/there-no-time-left/climate-
change-environmental-threats-and-human-rights-turkana  accessed on  8th
November 2022
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It serves to amplify threats and risks to peace and development. In its
Worldwide Threat Assessment brief, a 2018 U.S National Intelligence
Council report warned that global warming, biodiversity loss, increased
pollution and decreased water supply are likely to fuel social and economic
unrest.'* The Shalom Centre for Resolution and Conflict Resolution notes
that it is becoming harder to mediate the conflicts between the two
communities.®

To counter this, concerted effort to lower global warming needs to be
undertaken. The IPCC in 2018 published a finding that reducing global
warming to 1.5°C will positively benefit biodiversity and human beings.*®
According to the UN, the global average temperature from 1880 to 2012,
rose by 0.85°C. As sea level rises, the amount of snow and ice have
decreased as large water bodies warm up.t” The average sea level increased
by 19 cm between 1901 and 2010, as oceans expanded due to the warming
and melting of ice. Glaciers are melting at an alarming rate, and the effects
of decreased water supply in the drier months will affect future generations.8
These occurrences need to be at least halted and ultimately reversed so as to
ameliorate climate change’s adverse effects.

3.0 The Nature of Climate Change Disputes

A dispute is basically a disagreement. The ICC taskforce has described a
climate change related dispute as “any dispute arising out of or in relation
to the effect of climate change and climate change policy, the United Nations
Framework Convention on Climate Change (“UNFCCC”) and the Paris
Agreement”.*® As discussed, climate change effects are far reaching and

14 Available at https://www.dni.gov/files/documents/Newsroom/Testimonies/2018-
ATA---Unclassified-SSCI.pdf accessed on 8th November 2022
15 Available at https://shalomconflictcenter.org/briefing-paper-no-2-an-analysis-of-
turkana-dassenach-conflict/ accessed on 8th November 2022
16 Rex Chidera, ‘Climate change, its palpable impacts in Sub-Saharan Africa and the
measures to be taken’
17 Available at https://www.un.org/en/global-issues/climate-change accessed on 8th
November 2022
18 1bid note 157
19 Accessed at Resolving Climate Change Related Disputes through Arbitration and
ADR on 8th November 2022.
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correspondingly some climate change disputes transcend the constraints of
contracts such as the doctrine of privity of contract.?’ They in effect become
transnational and matters to be addressed through such forums as the UN.
There is also the fact that climate change has the potential to adversely affect
human rights which makes limiting such disputes to a two-party affair
virtually impossible.? Government mega projects either as interventions to
limit the effects of climate change or to spur economic development have the
potential of causing climate change thereby affecting millions of people even
outside the borders of the given state. A good example is Ethiopia’s Grand
Ethiopian Renaissance Dam (GERD) dispute between South Sudan, Sudan,
Ethiopia and Egypt which had to be mediated by the US.??

The simplest form of disputes in climate change would be based on
frustration and non- performance of contractual obligations due the effects
of climate change.?® This occurs where a party is unable or does not perform
its obligations due to the effects of climate change such as flooding, forest
fires, drought, tsunamis or tornadoes.?* The dispute is straightforward and
simple and will be resolved according to the agreement between the parties
and/or the statutory regime governing the law of contract and arbitration in
the given jurisdiction. If the agreement contains an ADR clause, such as for
mediation, arbitration or adjudication then the mediator, arbitrator or
adjudicator will make a determination. Climate change has the potential to
particularly affect the speed of construction projects in the construction
industry, including power transmission, water dams, oil and gas, and road

20 Jakko Salminen, Mikko Rajavuori, Viljanen and others, Greenhouse Gas

Emissions in Global Value Chains: Governance, Regulation and Liability (2022)

Copenhagen Business School, CBS LAW Research Paper, (22-03).

21 Giada Giacomini, ‘Indigenous Peoples in International Law and Governance. In

Indigenous Peoples and Climate Justice’ (2022) 151-225

22 Tawfik Amer, ‘Revisiting hydro-hegemony from a benefitsharing perspective: the

case of the Grand Ethiopian Renaissance Dam’ (No. 5/2015). Discussion Paper.

% Daniel Farber, ‘Basic compensation for victims of climate change’ (2007).

University of Pennsylvania law review 1605-1656.

24 Craig Brown and Sara Seck, ‘Insurance law principles in an international context:

Compensating losses caused by climate change’ (2012) Alberta Law Review 50, 541.
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construction. 2> Contracts for these projects usually contain a dispute
resolution clause, with disputes arising from the sectors historically
generating the largest number of ICC arbitration referrals.?® The determiner
can harness the use of technology to make the process more seamless. This
can be done through the application of e-briefs, electronic submissions, video
conferencing, Artificial Intelligence (Al), email communication, electronic
signatures and e-filling.?” The ICC has developed a manual on how to resolve
disputes related to climate change using ADR including arbitration; which
integrate the use of information technology.?® The gains of adopting
technology in climate change dispute resolution cannot be gainsaid.

4.0 Transnational Climate Change Disputes

As discussed earlier, climate change and human rights are very closely
related.?® The effects of climate change tend to diminish the enjoyment of
fundamental freedoms and human rights including social economic rights.
As a result, disputes are likely to arise between authorities and citizens with
regard to provision and accessibility of such rights such as sanitation in case
of flooding, food in times of drought and search and rescue services when
forest fires break out.3® This is exacerbated by the recognition that climate
change has varying global impacts, the effects are felt more in the global

Roberto Schaeffer, Alexandre Szklo and others, ‘Energy sector vulnerability to
climate change: A review. Energy’ (2012) 1-12.
% Thi Hoa and Hoang Tu Linh, T, ‘Alternative Dispute Resolution and the
Application of the Multitiered Dispute Resolution Clause in the International
Construction Sector’ (2012) Journal of Legal Affairs and Dispute Resolution in
Engineering and Construction, 15(1), 04522049.
27 Kariuki Muigua and Jeffah Ombati, ‘Achieving expeditious Justice: Harnessing
Technology for Cost Effective International Commercial Arbitral Proceedings’
(2018)
2 Available at https://iccwbo.org/publication/icc-arbitration-and-adr-commission-
report-on-resolving-climate-change-related-disputes-through-arbitration-and-adr/
last accessed on 8th November 2022
29 Marion Suiseeya, Laura Zanotti, L and Kate Haapala, ‘Navigating the spaces
between human rights and justice: cultivating Indigenous representation in global
environmental governance’ (2022) The Journal of Peasant Studies 604-628.
%0 Dennis Mutama Masika, George Oduol and Edna Kowenje, ‘Indigenous
Knowledge and Practices for Sustainable Water Resources Management: A Case of
Luo and Banyala in Kenya. In From Traditional to Modern African Water
Management’ (2022) 179-193
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south. These regions with fewer resources double as low-income countries
with the least capacities to prevent and mitigate for the impacts of climate
change®.. In effect, the poorest and most vulnerable people bear the brunt of
climate change despite contributing a minimal proportion to the crisis. Their
populations have more challenges in accessing basic needs such as food,
water, health and security. This has in some instances led to conflict. Of the
25 countries deemed most susceptible to climate change, 14 are mired in
conflict®2. This is because the adverse effects of climate change tend to make
existing dismal social, economic and environmental factors worse. 33

Therefore, disputes arise between nations on the apportionment of liability,
who pays for the cost of mitigation and rehabilitation and also who should
curb pollution more. These disputes are dealt with at the UN through such
agreements as the Paris agreement.®* In fact one of the purposes of the ICC
working group on arbitration of climate change disputes was to find ways of
arbitrating “contracts relating to the....... mitigation or adaptation in line
with the Paris Agreement commitments and contracts related to “change or
related environmental disputes, potentially involving impacted groups or
populations.”

5.0 Climate Change Dispute Resolution Mechanisms

The choice of the mechanism applied to the resolution of climate change
disputes depends on the legal and institutional frameworks available in the
jurisdiction and the nature of the dispute. Most climate change disputes are
currently being resolved through litigation in national courts with cases
going all the way to the supreme courts and apex courts of the countries®.
Such cases include the Urgenda case,**where an NGO successfully sued the

31 Climate change 2022: Impacts, adaptation and wvulnerability. IPCC Sixth

Assessment Report https://www.ipcc.ch/report/aré/wg2/ accessed 20/11/2022

%2 https://www.icrc.org/en/document/climate-change-and-conflict

33 Ibid pg 44

34 Grubb, MI. "Seeking fair weather: ethics and the international debate on climate

change."” International affairs 71.3 (1995): 463-496.

% Mark C. & Stebbing H. Climate-related disputes: Adaptation and innovation

(2018).

% Urgenda Foundation (on behalf of 886 individuals) v The State of the Netherlands

(Ministry of Infrastructure and the Environment), First instance decision, HA ZA
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Netherlands Government over laxity in implementing climate change
mitigation policies and the Lliuya v RWE AG case,*” where a Peruvian farmer
is suing a German power utility company over its action in producing power
in Germany which purportedly led to melting of ice glaciers in Peru.®® The
fact that the case survived the first preliminary hurdles in German courts is
a testament to the global nature of climate change disputes.2°

The other forum for climate change dispute resolution is the United Nations
bodies such as the general assembly. Disputes are also resolved through the
various summits organised and held by the United Nations State parties on
climate change. In these summits aggrieved state parties are able to present
their grievances and agreements reached.*® An example is the United Nations
climate summit held in Copenhagen in 2009, where rich nations made a
pledge to contribute US$100 billion a year to less wealthy nations by 2020,
to help them adapt to climate change and mitigate the adverse effects of
climate change.*

ADR mechanisms such as arbitration are slowly also being adopted in
resolving climate change disputes.*? Article 14 of the UNFCCC on the
settlement of disputes provides that in a case of a dispute between parties to

13-1396, C/09/456689, ECLI:NL:RBDHA:2015:7145, ILDC 2456 (NL 2015), 24th
June 2015, Netherlands; The Hague; District Court. ECLI:NL:RBDHA:2015:7145
37 Saul Ananias Luciano Lliuya v RWE AG, 2015
% The Norton fulbright international arbitration report 2018 available at
https://www.nortonrosefulbright.com/-
/media/files/nrf/nrfweb/imported/international-arbitration-review---issue-
11.pdf?revision=f23flaee-4947-4743-86a2-
b9b74ed6el191&revision=5248422353367387904  accessed On 8th November
2022.
3 Thornton, F. (2021). Of harm, culprits and rectification: Obtaining corrective
justice for climate change displacement. Transnational Environmental Law, 10(1),
13-33.
40 Bailey, S. D., Bailey, L., & Daws, S. (1995). The United Nations: A concise
political guide. Rowman & Littlefield.
41 Joycelyn, T. (The Guardian). The broken $100-billion promise of climate finance
— and how to fix it. (2021).
42 Ng, I. (2022). Beyond the Litigation Narrative: The Place and Roles of ADR in
Climate Change Disputes. Asian Dispute Review, 24(1).

34



Role of Technology in Climate Change Disputes (2023) Journalofcmsd Volume 10(1)
Resolution: Kenneth Wyne Mutuma

the convention, a party may refer the dispute to arbitration.*® However, the
article requires the conference of parties to adopt procedures to be used in
the annex mediation which has not yet been done.* The potential for use of
ADR in climate change dispute resolution is best illustrated by the fact that
sectors that are impacted or impact climate change accounted for around
70% of all new ICC arbitration cases in 2018. The construction, engineering
and energy sectors were responsible for 40% of these.*

The UK global law firm of Norton Rose Fulbright has identified some areas
of opportunity for application of ADR techniques, especially arbitration.
These include: disputes pertaining to changing climate-related policy or
mandating conduct; cases brought to seek financial redress for damages
associated with the effects of climate change; contractual disputes arising out
of the industry transitions; contractual disputes resulting from climate-
related weather events; disputes between foreign investors and host state and;
disputes between states and disputes between other transnational actors.*6As
more businesses go green, financial investment will be required to fund the
transitions. This will inevitably lead to increased disputes between the actors
in the field. This is in part due to a rise in the number of transactions. For
instance, it is estimated that in order for businesses in the energy sector to
achieve net zero emissions by 2030, approximately USD $4 trillion will be
required in annual clean energy investment.4” A percentage of these will
invariably result in some form of dispute. A high proportion of disputes
administered by arbitration institutions involve this sector. More green
technology companies are also resorting to arbitration to resolve their

43 Article 14. UNFCC available at
http://unfccc.int/resource/ccsites/zimbab/conven/text/art14.htm accessed on 8th
November 2022.
44 Resolving climate change disputes through arbitration. Outlaw analysis (2021).
4 Thomas, R. S. (2022). Resolving Climate Change Disputes through Arbitration:
The ICC Perspective
46 Available at
https://www.nortonrosefulbright.com/en/knowledge/publications/9dd6b170/what-
are-climate-change-and-sustainability-disputes accessed on 8th November 2022
47 Glemarec, Y. (2022). How to ensure that investment in new climate solutions is
sufficient to avert catastrophic climate change. In Handbook of International Climate
Finance (pp. 445-474). Edward Elgar Publishing.
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disputes.*® The value of arbitration disputes in the energy sector can be best
illustrated by the case of a Columbian utility company, Empresas Publicas
de Medellin (EPM), which has filed a claim against the Spanish insurance
company Mapfre with the Arbitration Court of the Medellin Chamber of
Commerce (MCC) after the collapse of a hydroelectric dam that caused a
severe flood seeking USD $1.6 billion in compensation and damages.® The
potential for use of ADR in climate change dispute resolution is therefore
exponential.

6.0 Climate Change Dispute Resolution Frameworks

6.1 Kenyan Context

Kenya has been at the forefront in Africa in trying to manage climate change
and mitigate its effects.>It was one of the first countries in Africa to enact a
comprehensive law and policy to guide national response to climate change.
It has developed the National Climate Change Response Strategy (2018-
2022)%, and the National Climate Change Action Plan (NCCAP 2015-
2030)°2 and it also enacted the Climate Change Act 2016° which established
the Climate Change Council. The framework for resolution of climate
change disputes can be found at Article 42, and 70 of the Constitution of
Kenya 2010. Under Article 42 every person is guaranteed a clean and healthy
environment, Article 70 provides that if the right guaranteed under Article

8 Desierto, D. A. (2022). Environmental Protection in International Investment
Arbitration: From Defences to Counterclaims. In The Environment Through the
Lens of International Courts and Tribunals (pp. 325-349). TMC Asser Press, The
Hague.
49 Londofio Vargas, A. N. (2021). La gestion de la comunicacion en la crisis del tdnel
de desviacién del proyecto Hidroeléctrico Ituango (Master's thesis, Escuela de
Ciencias Sociales).
%0 Yanda, P. Z., & Mubaya, C. P. (2011). Managing a changing climate in Africa:
Local level vulnerabilities and adaptation experiences. African Books Collective.
SlAvailable at
http://www.environment.go.ke/wp-content/uploads/2020/03/NCCAP_2018-
2022_ExecutiveSummary-Compressed-1.pdf accessed on 8th November 2022
52 1bid
53 Available at
http://www.environment.go.ke/wpcontent/uploads/2018/08/The_Kenya Climate_C
hange_Act 2016.pdf accessed on 8th November 2022
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42 is threatened a person may apply to a court for redress at the land and
environment court established under article 162(2). Section 23 of the climate
change act also provides that a person may, pursuant to Article 70 of the
Constitution, apply to the Environment and Land Court alleging that a person
has acted in a manner that has or is likely to adversely affect efforts towards
mitigation and adaptation to the effects of climate change. These provisions
seem to be pointing at litigation as the first port of call for resolution of
climate change disputes. The cases of Cortec Mining Kenya Limited v
Cabinet Secretary, Ministry Of Mining & Attorney General > and KM & 9
Others v Attorney General & 7 Others® are illustrative of parties using the
Environment and Land court in the first instance. The Environmental
Management and Coordination Act (EMCA) also established the National
Environment Tribunal with the jurisdiction to hear and determine appeals
from the National Environment Management Authority on issuance, denial,
or revocation of environmental impact assessment licenses.®¢ It also has
jurisdiction to resolve disputes arising out of forest conservation,
management, utilization Forest Conservation and Management Act.5” Like
the Environment and Land Court, the tribunal falls under the ambit of the
judiciary. The judiciary gazetted the practice directions on electronic case
management on 24th March 2020 vide Kenya Gazette Notice No. 2357.
They provided for virtual hearings, use of email communication between the
parties and the court and also for electronic service. The system also allows
for e-filing and e-payments. Rulings and judgements are also delivered
virtually with links sent to the litigants via email. This is convenient and
saves costs for the parties involved. It enhances transparency and
accountability.

The application of ADR in resolving climate change disputes in Kenya is
anchored in law. The Environment and Land Court Act, states that if an ADR
mechanism is a condition precedent to any proceedings before the Court, the

54 Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 others
[2017] eKLR.
S5KM & 9 others v Attorney General & 7 others[2020] eKLR
%6 Environmental Management and Co-ordination Act Act No. 8 of 1999, Section
129
S’Forest Conservation and Management Act 2016, Section 34
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Court shall stay proceedings until such condition is fulfilled.%® This is in
tandem with the Constitution which requires the judiciary to promote all
forms of ADR including mediation, traditional dispute resolution,
reconciliation, and arbitration while exercising their judicial function.5® In
addition, mediation has been successfully utilised in projects in Kenya. For
example, in Olkaria IV, when the Kenya Electricity Generating Company
(KenGen) needed the land to expand geothermal production, the government
and the occupying community agreed to negotiate.5°The community elected
representatives which negotiated a relocation and compensation package to
allow the project to take off. The constitution also provides that any treaty or
convention ratified by Kenya shall form part of the law of Kenya. ¢!
Therefore Bilateral Trade Investments (BTI’s) entered into by Kenya with
arbitration clauses can be determined by an arbitration tribunal.

For example clause 53 of the model production sharing contract between
Kenya and oil contractors provides that a dispute can be resolved through
arbitration in accordance with UNCITRAL arbitration rules adopted by the
United Nations Commission on International Trade Law.®? The decision of
the arbitrator is final and binding. An example of a climate change dispute
that was determined by an arbitration tribunal is the Cortec Mining Kenya
Limited v Republic of Kenya® where an ICSID tribunal dismissed the claims
of British investors in a mining project in Kenya whose licenses were
suspended.®* The agreement in this case included an arbitration clause. In a

%8 | bid section 20(2)
%9 The Constitution of Kenya 2010, Article 159(2)(c)
6 Muigua, K. Status of Participation of Women in Mediation: A case Study of
Development Project Conflict in Olkaria 1V, Kenya By: Lilian NS Kong'ani &.
Typesetting by, 149.
61 Ibid Article 2(6)
62 Ngachu, C. N. (2022). Arbitration of oil and gas disputes in the upstream
petroleum sector in Kenya: a critical appraisal (Doctoral dissertation, Strathmore
University).
63 ICSID Case No. ARB/15/29 available at http:/icsidfiles.worldbank.org »
DS11650_EnPDF 22 Oct 2018 — CORTEC MINING KENYA LIM
64 Mohamadieh, K., & Uribe, D. (2016). The rise of investor-state dispute settlement
in the extractive sectors: Challenges and considerations for African countries (No.
65). Research Paper
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decision dated 19 March 2021, an ICSID ad hoc Annulment Committee
refused to annul the determination of the arbitration tribunal.®

According to its website, the ICSID provides comprehensive services and
technology for virtual hearings in its dispute resolutions such as in
arbitrations, mediations and fact-finding proceedings. They also have a
dedicated hearings team that works with parties and tribunals prior to the
hearing to discuss hardware requirements and test-run the video-
conferencing software. The institute also offers a variety of state-of-the-art
video conferencing platforms with high-definition audio and video, real-time
document display, and virtual chat functions that allow participants to
communicate seamlessly.®®

6.2 International Context

Climate change and its effects became a global concern in the 1960°s.57 In
1972, the first United Nations Conference on the environment was held in
Stockholm. This Conference resulted in the Stockholm declaration, the
Action Plan for the Human Environment and the creation of the United
Nations Environment Programme (UNEP). %8 The outcome of this
conference only led to broad and aspirational environmental policy goals and
objectives rather than a detailed normative position.®® However, it set the
ground for future conferences and conventions such as the 1992 Conference
that led to the establishment of the United Nations Framework Convention

8 Available at https://jusmundi.com/en/document/decision/en-cortec-mining-kenya-
limited-cortec-pty-limited-and-stirling-capital-limited-v-republic-of-kenya-
decision-on-annulment-friday-19th-march-2021 accessed on 8th November 2022
86 Zekos, G. 1. (2022). Courts and Arbitration Advancements. In Advanced Artificial
Intelligence and Robo-Justice (pp. 285-320). Springer, Cham.
67 Weart, S. R. (2010). The idea of anthropogenic global climate change in the 20th
century. Wiley Interdisciplinary Reviews: Climate Change, 1(1), 67-81.
6 Kumar, R. (2020). The united nations and global environmental governance.
Strategic Analysis, 44(5), 479-489.
8 Nyekwere, E. H., Okogbule, 1., & Agwor, D. O. (2022). Understanding the
Principles of International Environmental Law and Their Reflections in International
Environmental Treaties and Non-Binding Soft Law Instruments. JL Poly &
Globalization, 123, 73.

39


https://jusmundi.com/en/document/decision/en-cortec-mining-kenya-limited-cortec-pty-limited-and-stirling-capital-limited-v-republic-of-kenya-decision-on-annulment-friday-19th-march-2021
https://jusmundi.com/en/document/decision/en-cortec-mining-kenya-limited-cortec-pty-limited-and-stirling-capital-limited-v-republic-of-kenya-decision-on-annulment-friday-19th-march-2021
https://jusmundi.com/en/document/decision/en-cortec-mining-kenya-limited-cortec-pty-limited-and-stirling-capital-limited-v-republic-of-kenya-decision-on-annulment-friday-19th-march-2021

Role of Technology in Climate Change Disputes (2023) Journalofcmsd Volume 10(1)
Resolution: Kenneth Wyne Mutuma

on Climate Change (UNFCCC) treaty which was ratified by 154 countries.”
The UNFCCC aims at limiting dangerous human interference on the climate
by in part stabilizing greenhouse emissions. It reaffirmed and built upon the
Stockholm Declaration and has been hailed as a major environmental legal
landmark.” The treaty has economic and development implications between
state parties capable of fostering disputes.” It contains declarations on legal
rights of nations and obligations bearing on environment and development.”
The UNFCCC has near universal membership with 197 contracting states.’
Next was the Kyoto Protocol in 1995 which legally binds developed state
parties to emission reduction targets.” Next followed the Conference of
Parties Agreements (COP) all the way from COP 1, to COP 27 held at Sharm
el-Sheikh, Egypt in November 2022.7® The conference's aim is to come up
with inclusive, rules-based and substantive science-backed outcomes that
commensurate with the challenges.’” States make agreements and issue
pledges as well as commitments on different aspects of climate change
mitigation and adaptation such as financing.

0 Orlove, B. (2022). The Concept of Adaptation. Annual Review of Environment
and Resources, 47, 535-581.
1 petersmann, M. C. (2022). When Environmental Protection and Human Rights
Collide (Vol. 173). Cambridge University Press.
2 Addaney, M.Williams, E. L. (2022). Interrogating the ‘science of climate
accountability’: Allocating responsibility for climate impacts within a frame of
climate justice (Doctoral dissertation, UC Santa Barbara). (2023). Climate Change
and the Realization of Human Rights in Africa. Promoting Efficiency in
Jurisprudence and Constitutional Development in Africa, 207-237.
3 Atapattu, S. (2022). Emergence of International Environmental Law: A Brief
History from the Stockholm Conference to Agenda 2030. In The Environment
Through the Lens of International Courts and Tribunals (pp. 1-33). TMC Asser
Press, The Hague.
4 Citaristi, 1. (2022). United Nations Environment Programme—UNEP. In The
Europa Directory of International Organizations 2022 (pp. 193-199). Routledge.
75 Baldocchi, D., Ciais, P., Cramer, W., Ehleringer, J., Farquhar, G., Field, C. B., ...
& Jarvis, P. G. (2022). The terrestrial carbon cycle: Implications for the Kyoto
Protocol.
8 EL-SHEIKH, S. H. A. R. M., & JUSTICE, C. ACT4EARTH.
7 Belis, D., Joffe, P., Kerremans, B., & Qi, Y. (2015). China, the United States and
the European Union: Multiple bilateralism and prospects for a hew climate change
diplomacy. Carbon & Climate Law Review, 9(3), 203-218.
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Notably, one of the most contentious issues within the climate change
discourse is the finance of mitigation and adaptation measures. ® The
question of how to apportion liability for the damage occasioned by climate
change, taking into account the disproportionate nature of its effects versus
causation, has always plagued the international community. ”° The
conversation has shifted to elements of equity, historical responsibility and
per capita emissions.® This is informed by the fact that developed countries
are the largest contributors to climate change due to centuries-long
industrialization activities which have resulted in significant greenhouse gas
emissions.8!

However, developing countries with a much lower carbon footprint suffer
the brunt of climate change adaptation and mitigation. As a result, these
countries have been advocating for differentiated responsibilities based on
common law and equity as well as the polluter pays principle.®? A group of
54 African states supported by 24 other states including India proposed at
the COP26 in Glasgow that developed countries should deliver a minimum
of US $1.3 trillion per year in climate finance, to be split equally between
climate mitigation and adaptation.® They claim that $100 billion committed
per year previously at COP 17 was not based on any meaningful scientific

8 Labatt, S., & White, R. R. (2011). Carbon finance: the financial implications of
climate change. John Wiley & Sons.
9 Taiwo, O. O. (2022). Reconsidering reparations. Oxford University Press.
8 Pellizoni, L., Leonardi, E., & Asara, V. (2022). Introduction: what is critical
environmental politics?. In Handbook of Critical Environmental Politics (pp. 1-21).
Edward Elgar Publishing.
81 Raimi, D., Carley, S., & Konisky, D. (2022). Mapping county-level vulnerability
to the energy transition in US fossil fuel communities. Scientific Reports, 12(1), 1-
10.
82 Sobenes, E., & Devaney, J. (2022). The Principles of International Environmental
Law Through the Lens of International Courts and Tribunals. In The Environment
Through the Lens of International Courts and Tribunals (pp. 543-577). TMC Asser
Press, The Hague.
8 Ciplet, D., Falzon, D., Uri, ., Robinson, S. A., Weikmans, R., & Roberts, J. T.
(2022). The unequal geographies of climate finance: Climate injustice and
dependency in the world system. Political Geography, 99, 102769.

41



Role of Technology in Climate Change Disputes (2023) Journalofcmsd Volume 10(1)
Resolution: Kenneth Wyne Mutuma

justification.®* However, the developed countries have strongly opposed any
mention of compensation and rehabilitation.8®

7.0 Mechanism for International Climate Change Dispute Resolution
Article 14(1) of the UNFCCC, as transposed into subsequent COP
Agreements provides that in the event of a dispute between the parties
concerning the interpretation or application of the Paris Agreement, parties
“shall seek a settlement of the dispute through negotiation or any other
peaceful means of their own choice.” The article incorporate ADR
mechanisms in international climate change dispute resolution. Article 14(2)
provides that a party may also declare that in case of a dispute concerning
the interpretation or application of the Convention, it recognizes as
compulsory submission of the dispute to the International Court of Justice,
and/or arbitration. To date, 72 States have made such declarations
recognising the compulsory jurisdiction of the Court.® The path therefore to
be followed are: negotiation or any other peaceful means of dispute
resolution followed by compulsory conciliation and finally recourse to the
ICJ or arbitration. The caveat is that the conference of parties have to adopt
the processes and procedures for the negotiation, arbitration which is yet to
be done.

8.0 Role of Technology in Climate Change Dispute Resolution

As discussed, one of the main impediments to fruitful engagements on
compensation for loss and damage due from developed countries to least
developed ones is costing. Computer simulations can be used to obtain these
figures. In 2022, researchers from the Potsdam Institute for Climate Impact
Research used computer simulation models to develop new approaches
which suggest carbon taxation can be used to reduce people living under

84Schwager, S. (2022). Allocating climate finance: a contributor's view. In the
Handbook of International Climate Finance (pp. 318-332). Edward Elgar
Publishing.
8 Pill, M. (2022). Towards a funding mechanism for loss and damage from climate
change impacts. Climate Risk Management, 35, 100391.
8 entz, C. State Withdrawals of Jurisdiction from an International Adjudicative
Body. The Crisis of Multilateral Legal Order, 105-124.
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poverty.8” Computer modeling can also be used in damage valuation.®This
will avoid misinformation and speculation, for example while withdrawing
the United States from the Paris agreement, former President Donald Trump
claimed that the agreement, would cost the United States $3 trillion in lost
GDP and 6.5 million jobs saying the agreement would undermine the US
economy, hamstring its workers while effectively decapitate the coal
industry. These claims were subsequently termed by the scientific
community as grossly inaccurate.®® Developing countries have also claimed
that $ 100 billion per year is inadequate and they require more than $ 1.3
trillion a year, computer models fed with initial conditions can give an
accurate figure.

Further, Information Technology (IT) can greatly aid in dispute resolution.
Harnessing the convenience and cost saving nature of features such as video
conferencing, e-filing and email communication can go a long way in easing
climate change dispute resolution.®® Virtual sessions will decrease emissions
that would have been caused by long distance travels. The Campaign for
Greener Arbitrations is an initiative founded in 2019 by international
arbitrator LuFcy Greenwood to reduce environmental impacts of
international arbitration and carbon footprint. It encourages arbitral
institutions to minimize the environmental footprint of arbitration. The
tribunals should use environmentally friendly ink and toner while printing,
use recycled or recyclable paper, eco-friendly printers, and minimize travel
by utilizing information technology.®*

8 Nemet, G. F., Callaghan, M. W., Creutzig, F., Fuss, S., Hartmann, J., Hilaire, J.,
... & Smith, P. (2018). Negative emissions—Part 3: Innovation and upscaling.
Environmental Research Letters, 13(6), 063003.
8 Farber, D. A. (2007). Modeling climate change and its impacts: law, policy, and
science. Tex. L. Rev., 86, 1655.
8 Factcheck Shows Trump's Climate Speech Was Full of Misleading
Statements.(2017). Scientific American
% Meena, M. D., & Baplawat, A. (2022). Covid 19 And Judicial System-From A
Pragmatic to Modern approach. Journal of Pharmaceutical Negative Results, 1079-
1085.
9 Laufer, H., & Stan, A. (2022). Environmental Sustainability Endeavours in
International Arbitration: The Green Protocols. Rom. Arb. J., 16, 91.
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Al also has applications in climate dispute resolution, once fed with the
algorithms on dispute resolution together with past decisions on similar
matters, it can predict outcomes of disputes saving the parties the costs
incurred by a lengthy adversarial process.?? However, the adoption of A.l
should be with the caveat that the system can utilize defective algorithms and
past biased decisions to make decisions with far reaching ramifications.®

9.0 Reforms

While the country and the world have made some strides in enhancing the
use of technology in climate change dispute resolution, a lot more needs to
be done. Firstly the laws on which climate change dispute resolution is
anchored upon need to explicitly integrate the use of technology. Section 23
of the climate change act 2015, should be amended to include arbitration and
ADR as the port of first call for dispute resolution and also resolution of
disputes by harnessing technology. The amendment of the civil procedure
rules to allow for electronic service was a step in the right direction. ADR
training and regulatory institutions should also update their rules on
electronic service. On a global scale, the state parties to the UNFCC should
adopt the annexes to the Paris Agreement on dispute resolution.

10.0 Conclusion

International climate change disputes continue to be subjected to court
processes which are plagued by lengthy and costly proceedings. However,
notable national, regional and international ADR institutions have made
strides by publishing handbooks, reports and guidelines on the use of ADR
in climate change dispute resolution. As noted by the ICC report on resolving
climate change related disputes, ADR mechanisms such as arbitration are
uniquely positioned to accommodate and administer climate change related
transition, adaptation and mitigation disputes. This is because these methods
are already in use by different industries and businesses that are impacted by

9 Sabo, I. C. (2022). A machine learning-based model for judgement results
prediction and support in Brazilian Special Court? s conciliation hearings.

% Qadir, J., Islam, M. Q., & Al-Fuqgaha, A. (2022). Toward accountable human-
centered Al: rationale and promising directions. Journal of Information,
Communication and Ethics in Society.
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climate change. Thus, smart arbitration can play a substantial role in
resolving climate change and sustainability-related disputes. Indeed, smart
arbitration has the potential to become a key mechanism for the enforcement
of environmental law and policy. They are also equally suited to address the
cross-cutting nature of climate change disputes which involve aspects of
human rights law, law of contract and insurance law. As long as ADR rises
to the challenges ahead and incorporates technology, it will become the
preferred method for resolving climate disputes.
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Repatriating the Violation of Human Rights of Indigenous
Communities in Africa: A Review of the African Commission on
Human and Peoples’ Rights v. Republic of Kenya Application
No. 006/2012 (Reparations)

By: Kirui Diana” & Kibet Brian™

1. Introduction

Sometime in October 2009, the Ogiek, an indigenous minority ethnic group
in the Republic of Kenya, received a thirty (30) days eviction notice issued
by the Kenya Forestry Service, to leave the Mau Forest. This was despite the
fact that the Ogiek have lived in the Mau Forest for centuries.! On 14%
November 2009, Ogiek Peoples’ Development Program (OPDP) joined by
Centre for Minority Rights Development (CEMIRIDE) and later by Minority
Rights Group International (MRGI), sent a communication to the African
Commission on Human and Peoples’ Rights (ACHPR) highlighting the
dilemma of the Ogiek People.

The Commission issued an Order for Provisional Measures requesting
Kenya to suspend implementation of the eviction notice. Kenya did not
comply with the same. This necessitated the ACHPR to on, 12 July 2012 file
an application before the African Court on Human and Peoples Rights
arguing that the evictions violated several provisions of the African Charter

*Kirui Diana is a final year student at the University of Nairobi, Faculty of law
and is currently a legal trainee at Johnson and Partners Advocates LLP.

**Kibet Brian is a final year student at the University of Nairobi, Faculty of Law.

1 Micheli 1., The Ogiek of the Mau Forest: reasoning between identity and survival,
2014 Available at
https://www.researchgate.net/publication/283213921 The_Ogiek of the Mau_Fo
rest_reasoning_between_identity_and_survival Accessed on 22/08/2022
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on Human and Peoples’ rights.? This application was heard and judgment
entered on 26" May 2017.% The court held that Kenya had violated several
Articles of the Charter and proceeded to order the state to take all appropriate
measures within a reasonable time frame to remedy the violations. However,
it reserved its judgment on reparations. The court issued the judgment on
reparations on 23/06/2022.4

2. Prayers of the Parties

In their reparation’s prayers, the applicant sought orders to compel the
respondent to delimit and demarcate the ancestral lands of the Ogiek as well
as open dialogue mechanisms on the commercial activities on Ogiek land.
Further, that the Respondents would be obliged to pay the sum of US$297
104 578 in pecuniary and non-pecuniary damage into a Community
Development Fund and adopt legislative, administrative and other measures
to recognize and ensure the right of the Ogiek to be effectively consulted
with regards to development, conservation or investment projects on Ogiek
ancestral land. They also asked the court to issue orders compelling Kenya
to fully recognize the Ogiek as an indigenous people of Kenya as well as
provision of provision of amenities while enacting positive steps to ensure
national and local political representation of the Ogiek.

2 The Provisions claimed to have been violated were: Article 1 (which obliges all
member states of the Organization of African to uphold the rights guaranteed by the
Charter), Article 2 (freedom from discrimination), Article 4 (right to life), Article 8
(freedom of religion), right to property (Article 14), Article 17 (the right to culture
(Article 17) , Article 21 ( the right to freely dispose of wealth and natural resources)
, Article 22 (the right to development).
3 African Commission on Human and Peoples’ Rights v. Republic of Kenya
Application No. 006/2012 (Merits) Available at
https://africanlii.org/afu/judgment/african-court/2017/28 Accessed on 24/08?2022
4 African Commission on Human and Peoples’ Rights (ACHPR) V. Republic of
Kenya Application No. 006/2012 Judgment on Reparations Available at
https://www.africancourt.org/cpmt/storage/app/uploads/public/62b/44e/f59/62b44
ef59e0bc692084052.pdf Accessed on 22/08/2022
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Kenya prayed for the court to find that its establishment of a multi-agency
Task Force to oversee the implementation of the Court’s judgment showed
its commitment to the implementation of the court’s judgment and that
guarantees of non-repetition are the most far-reaching forms of reparations
that could be awarded to redress the root and structural causes of identified
human rights violations. They also prayed for orders to the effect that the
court ought to use its offices to facilitate amicable with the Ogiek
Community on the issue of reparations.

The Respondents also urged the court to hold that reparations could be
achieved by reverse action of guaranteeing and granting access to the Mau
Forest in accordance with the law and the public interest. They also invited
the court to find that demarcation and titling was totally unnecessary for
purposes of access, occupation and use of the Mau Forest by the Ogiek since
it would hamper communal access to the i.e., nomadic groups that have
seasonal access to the Mau Forest. The Respondent also urged the court to
find that its 2010 Constitution created a legal super structure that was meant
to address the structural and root causes of violations of Article 2 and that by
virtue of the existing laws, the same had been substantially remedied and
find that the court in the Merits Case, did not determine that the Ogiek were
the owners of the Mau Forest.

Kenya also invited the court to reject the community survey report submitted
by the Applicant and the claim for US$ 297,104,578 as not credible. The
court was also urged to find that any compensation due as co as well as find
that any compensation due to the Applicants could be computed in United
States Dollars for a claim involving a country whose currency is not the
United States Dollar. They also sought orders to Order that the Respondent
State’s general liability for violations of the Charter can only be computed
from 1992, the year when the Respondent became a party to the Charter.
Specifically, in relation to the eviction of the Ogiek from Mau Forest, they
prayed that the court would hold that its liability could only be computed
from 26 October 2009, when the notice of eviction from South Western Mau
Forest was issued.
56



Repatriating the Violation of Human Rights of (2023) Journalofcmsd Volume 10(1)
Indigenous Communities in Africa: A Review of

the African Commission on Human and

Peoples’ Rights v. Republic of Kenya Application

No. 006/2012 (Reparations): Kirui Diana & Kibet Brian

3. Court’s Determination

Before considering the claims, the court commenced by looking into the
three objections lodged by Kenya. On the first front, it objected to the court
computing damages for the years prior to its ascension to the charter in 1992.
The court reiterated its decision in the Merits case that it would only exercise
temporal jurisdiction while determine the reparations just as it did in the
merits case. Secondly, Kenya was of the view that amicable settlement was
the most appropriate approach for the case in line with Article 9 of the
Protocol. The court observed that it had initiated the process for the possible
settlement of the matter during the merits stage of the proceedings but the
same had collapsed. Given that failure and given that that the same was not
mandatory under the Protocol, the court was convinced that foundations of
the amicable settlement had not been laid.

Lastly, the state objected to the participation of Centre for Minority Rights
Development Minority Rights Group International and the Ogiek People’s
Development Programme since they were not the representatives of the
Ogiek. The applicants contended that the Ogiek had been clear on who
should represent during the case, namely OPDP. The court observed that it
had handled the same in the merits case and that since the organizations being
complained against were not appearing as “parties”, it had the proper parties
to render a judgment.®

Before considering the claims of the applicants and the respondents, the court
outlined the principles it applied before arriving at its reparation’s decision.®
It commenced by reiterating its jurisdiction to issue a judgment on
reparations in cases where human rights have been violated. It relied on the
position of the Permanent Court of International Justice in the Charzow
Factory case that was also applied in Reverend Christopher Mtikila v United

5 African Commission on Human and Peoples’ Rightsv. Republic of Kenya
Application No. 006/2012 (Merits) Para 88
6 African Commission on Human and Peoples’ Rights (ACHPR) V. Republic of
Kenya Application No. 006/2012 Judgment on Reparations Para 36-45
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Republic of Tanzania that the right to reparations for the breach of human
rights,obligations is a fundamental principle of international law which has
been recognized by amongst others the courts own Protocol in Article 27

1)

The court proceeded to lay down which of the parties would bear the burden
of proof and was of the view that in this case, it was the applicant, and that
such a proof alone would not qualify one for reparations, rather the same
should be supported by a link that exists between the acts complained of and
the prejudice suffered whilst citing the Mtikila case.® Such reparations, as
stated in the Zongo case, ought to cover moral and material damages. The
court was also guided that the damages complained of had to be casually
linked with the wrongful acts of the respondent.®

On quantifying the reparations, the court reminded itself that the reparations
it would award had to be of a sum that would be commensurate to the
prejudice suffered. It placed its reliance on this principle in the Charzow
case. On the intended beneficiaries of the reparations, the court observed that
it would be the victims who it determined to include groups and communities
as well as close relatives of persons who suffered harm as a result of the
violations.

With these principles in mind, the court proceeded to examine the claims on
their merits. The court considered the pecuniary claims of the applicant under
two limbs, the material prejudice and the moral prejudice suffered by the
Ogiek.

" The Factory at Chorzow (Jurisdiction) Judgment of 26 July 1927 p.21, Reverend
Christopher Mtikila v United Republic of Tanzania (14 June 2013) 1 AfCLR 72 Para
27-29
8Reverend Christopher Mtikila v United Republic of Tanzania (14 June 2013) 1
AfCLR 72 Para 27-29
9 Zongo and others v Burkina Faso (Reparations) Para 24
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On material prejudice, the court held that since the Respondent State was
found responsible for the violation of the rights of the Ogiek, it follows that
it bears responsibility for rectifying the consequences of its wrongful acts.*°
On the currency question the court was guided by the decision in Ingabire
Victoire Umuhoza v Republic of Rwanda where it held that where an
applicant was a resident of the respondent state, the amount of reparation
ought to be calculated in the currency of the respondent state.''The court was
guided by the decisions in Case of the Saramaka People v Suriname where
the indigenous community was awarded the sum of US$75, 000 (Seventy
five thousand United States Dollars) as compensation for the illegal
exploitation of their land and resources and in Case of the Kichwa Indigenous
People of Sarayaku v. Ecuador in the InterAmerican Court was awarded
US$90 000 (Ninety thousand United States Dollars) for the pecuniary
prejudice suffered by the Sarayaku in light of the expenses they incurred in
domestic proceeding while enforcing their rights.’? The court exercised its
equitable discretion and awarded the sum of KES 57 850 000. (Fifty-seven
million, eight hundred and fifty thousand Kenya Shillings) for the material
prejudice suffered by the Ogiek.

Under the moral prejudice claim, the court relied on the Zongo case and
reiterated that between the wrongful act and the moral prejudice suffered,
may result from the violation of a human right, as an automatic consequence,
without any need to prove otherwise and that the quantification ought to be
done equitably.*® The court awarded the sum of KES 100 000 000 (One
hundred million Kenyan Shillings) for moral prejudice suffered while
exercising its discretion in equity. Committed in the non-pecuniary
compensation limb, the court observed that granting the Ogiek access to land
alone would not be an adequate remedy and it was necessary to grant them
communal titles in order to grant the tenure security. It therefore ordered the

10 para 66
1 Ingabire Victoire Umuhoza v Republic of Rwanda (Reparations)Para 45
12 | ACtHR Case of the Kichwa Indigenous People of Sarayaku v. Ecuador Judgment
of June 27, 2012 (Merits and reparations)
13 Zongo and others v Burkina Faso (Reparations)
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demarcation of the land for use by the Ogiek through a collective title. The
court further ordered the state to take the legislative, administrative or other
measures to recognize, respect and protect the right of the Ogiek to be
effectively consulted. The applicant’s prayers for guarantees of non-
repetition were not opposed by Kenya and the court ordered the laying don
of measure that would ensure the avoidance of recurrence of the violations
established by the Court.

4. Implications and Significance of the Judgment

Through its judgment, the Court demonstrated how the law could respond to
the real challenges that indigenous communities face over their land and its
exploitation. This is especially important to the many indigenous
communities across the continent who, from time immemorial, have faced
serious abuse to their rights. The positive outcome has brought hope to many
on the continents who now believe in the Court’s commitment to enforce the

African Charter and in particular, rights of indigenous peoples’. 4

For instance, Commentators have noted that now many other indigenous
communities in Kenya such as the Sengwer, Endorois, Maasai, Yaaku and
Samburu are empowered to utilize legal avenues to register communal land
claims, to protect their culture and indigenous knowledge.!® The courts
innovative approach of grating the prayer of the creation of a community
development fund where the reparations the court had ordered would be
deposited and thereafter drawn for the benefit of the whole community is
also a game changer in the management of reparations communities may be
granted in the process of pursuing these legal avenues.

Additionally, the judgment affirmed the role of indigenous communities in
the protection and conservation of land and natural resources as the Court

14 Shatikha Suzanne Chivusia, The Significance of Implementing the Ogiek
Judgment Commissioner, Kenya National Commission on Human Rights
(KNCHR), Nairobi, Kenya
15 JLC’s Database of Good Practices, Litigation for the Restoration of Ogiek Land
Rights in Kenya.
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recognized that the Ogiek - and therefore many other indigenous peoples in
Africa - have a leading role to play as guardians of local ecosystems, and in
conserving and protecting land and natural resources.*® The Continent is now
faced with an unprecedented opportunity to secure the customary land and
resource rights of millions of its most marginalized peoples, and research
shows that securing these rights yields multiple globally relevant benefits as
these communities possess vital environmental knowledge that will serve the
world in its efforts to protect and conserve the environment.’

The judgment also has a considerable bearing on how Kenya and other
African Governments treat indigenous communities. It has demonstrated that
African Governments must comply with the rule of law and their
international obligations towards indigenous communities in their territories.
That African governments are not above the law but are open to scrutiny and
any violation of international obligations will result in repercussions on their
part.

Lastly, the judgment, being the first of its kind, has brought clarity and added
onto the jurisprudence of indigenous rights litigation in Africa. The Court
was able to provide clarity on Commission to Court transfers, representation
of parties in a case, the identification and understanding of the concept of
indigenous populations and the type of reparations to be awarded in cases
involving the violation of indigenous rights. This will provide guidance for
future cases.

Further, the application and reliance of other human rights instruments in the
judgments has demonstrated that the Court does not limit itself to

16 African Commission on Human and Peoples’ Rights v. Republic of Kenya,
ACtHPR, Application No. 006/2012 (2017) African Commission on Human and
Peoples’ Rights v. Republic of Kenya, ACtHPR, Application No. 006/2012 (2017) |
ESCR-Net accessed 22" August 2022.

17 Rights and Resources Initiative, Recognizing Indigenous and Community Rights,
Priority Steps to Advance Development and Mitigate Climate Change, September
2014
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instruments that are ratified by member states that are parties to an
application. This is important because it means that applicants do not need
limit the law relied upon to that ratified by the member state in their petition
but look to all international law and procedure in building their case.!®

5. Conclusion

All human rights instruments across the globe recognize that all peoples,
including indigenous peoples, are entitled to the enjoyment of the rights and
freedoms, including the rights to land and natural resources, without
distinction of any kind such as race, ethnic group, colour, sex, language,
religion, political or any other opinion, national and social origin, fortune,
birth or any status. Apart from international recognition, many countries
have recognized these rights through constitutional or legal protections or
adjudication, constructive agreements and administrative programs. °
Despite this recognition, a huge gap still remains in ensuring and realizing
the same for indigenous peoples and consequently their rights to land and
natural resources continue to face serious abuses. Take the example of the
Ogiek in Kenya. Though Kenya recognized the aforementioned rights
through its laws, the Ogiek’s rights to their land and natural resources were
violated. This continued, despite demands from the Ogiek for the formal
recognition of their rights to their lands, and natural resources. By finding
Kenya responsible for the violations of the Ogiek’s rights and awarding the
Ogiek both pecuniary and non-pecuniary compensation, the Court
demonstrated how the law could respond to the real challenges that
indigenous communities face over their lands. The judgement set new
precedents and made many implications in the protection of indigenous
rights not just in Kenya but across the Continent. Conclusively, with this

18 Oliver Windridge, Five Points on African Commission v Kenya, June 15 2017
http://www.acthprmonitor.org/five-points-on-african-commission-v-kenya/
accessed August 20" 2022

19 UN DESA, Protecting the rights and well-being of indigenous peoples, Vol 23
No. 4 - April 2018 Protecting the rights and well-being of indigenous peoples | UN
DESA VOICE accessed 22nd August 2022
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ruling, we hope to see countries across the continent effectively securing and
ensuring the rights of indigenous peoples to their lands and natural resources.
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Abstract

Among the hallmarks of Kenya’s progressive 2010 constitution is the
enshrined requirement that the best interests of the child be considered in
any decision directly or indirectly affecting the child. This requirement has
obligated courts to reshape its paradigm in approaching different legal
matters inter-alia the child of tender ages presumption that favoured a
mother’s assumption of physical custody in the event that she was separated
from the father and the child was of tender age. This paper shall highlight
how the child’s best interest requirement can be leveraged in advancing a
pro alternative dispute resolution approach in criminal offences. Using
landmark criminal cases as a case study, this paper shall underwrite the new
opportunities available in the application of Alternative Dispute Resolution
in the dispensing of criminal cases in Kenya's courts.

1. Introduction

Alternative Dispute Resolution refers to the body of methods and practices
utilised by persons to solve disputes without resorting to the formal court
system. It encompasses various methods including mediation, arbitration as
well as traditional dispute resolution mechanisms(hereafter TDRMs) which
were informal methods used in Kenya in the precolonial era and
encompassed indigenous informal means of solving disputes.?

In pre-colonial Kenya, native tribes relied on TDRMs to settle any arising
disputes, a method that was passed from one generation to the next,? with its

* ATP Student at Kenya School of Law, Certified Professional Mediator

1 R. Mac Ginty, "Indigenous peace-making versus the liberal peace," Cooperation

and conflict, Vol.43, No. 2, 2008, pp.139-163.

2 T. Tafese, ‘Conflict management through african indigenous institutions: A study

of the Anyuaa community,” (World Journal of Social Science, 2016) 3(1), 22-32.
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main aim being to secure the penance and remorse of the perpetrator and
their eventual reintegration into the community. The onset of colonialism
ushered in a period when traditional African systems were deemed as
backward and irrational with the colonial government going as far as
encoding their repugnance to justice and morality, something which
remained in Kenya’s Judicature Act CAP 8, post-independence.?

Courts have further exacerbated the issue by continuing to rely on the
repugnance clause to refuse the use of TDRMs in cases where parties in
criminal cases have resorted to alternative means of solving their conflicts
out of court as in Republic v Abdulahi Noor Mohamed Alias Arab where the
court asserted that the use of TDRMs was unconstitutional.*

In cases where Kenyan courts have allowed the use of TDRMs, there have
been numerous inconsistencies from one case to the next making the
harmonization of circumstances permitting the use of TDRMs in Kenyan
cases a difficult feat to achieve.®

The aforesaid scenario resulted in a lack of justice, especially in murder
cases, where the victim’s dependents, who are also victims by extension, fail
to have their rights considered. The perpetrator is whisked to jail after being
denied an opportunity to settle the matter out of court by compensating the
victim’s spouses(s) and children in a way that would accord them a dignified
livelihood, resulting in the family of the victim falling into indigence because
they lack a breadwinner.®

The promulgation of the constitution of Kenya 2010 gave TDRMs a new
lease on life through its provisions that seek to promote ADR in solving
disputes. Under Article 159 courts are mandated to resort to the use of ADR

3 Judicature Act 1957, s3(2)
4 Republic v Abdulahi Noor Mohamed Alias Arab [2016] eKLR
5 Republic v Abdulahi Noor Mohamed Alias Arab [2016] eKLR , Republic v
Mohamed Abdow Mohamed [2013] eKLR; See also Republic v Leraas Lenchura
[2011] eKL
® lbid
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in the interest of justice provided they are lawful.” The Criminal Procedure
Code similarly engenders the use of ADR to prevent a backlog of cases in
courts and to fast track dispute resolution.®

The constitution went on to introduce article 53(2) which demand that the
best interests of a child should be considered in any decisions directly or
indirectly affecting the life of a child. The court in J.O v SAO interpreted the
provision to mean that no decision could be made with respect to all matters
including family matters such as divorce, custody rights and child
maintenance without first considering what was best for the child in every
given case.’

This paper argues that the ‘Child’s best interest’ principle offers a unique
opportunity in harmonizing the utilisation of TDRMs in criminal cases,
specifically, murder and manslaughter cases by forcing courts to refer all
cases, where children could be affected by the death of a breadwinner, to
TDR where the victim’s dependents stand a chance of being compensated.

2. Legal Framework

The basis of the use of ADRMs in criminal cases and the integration of
children’s interests in these mechanisms are enshrined in both international
and Municipal laws.

2.1. International Instruments

As a consequence of Articles 2(5) and 2(6) of the constitution of Kenya 2010,
International Treaties and Conventions form a fundamental part of Kenya’s
body of laws?® This effectively means that the following instruments govern
the body of ADRMs in Kenya:

" Constitution of Kenya 2010, Article 159(2)

8 Criminal Procedure Code 1966, Sec 2

?J.0 VS.A.O [2016] eKLR

10 Constitution of Kenya 2010, Art 2(5),(6)
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2.1.1 United Nations Charter
The United Nations Charter not only ascribes rights but also outlines
corresponding duties to the rights owners.

The UN Charter under Article 33 of the encourages any parties in a dispute
to seek peaceful means of conflict resolution that encompass mediation,
negotiation and other pacific means of their choosing.*!

2.1.2 The United Nations Convention on the Rights of the Child

The preamble of the United Nations Conventions on The Rights of the Child
restates that the rights outlined in the UN Charter are applicable to all persons
regardless of their status, which encompasses children.*?

Article 3(2) of the convention also asserts that any actions or decisions
concerning children undertaken by both private or public bodies should take
into account the best interests of the child. The envisioned institutions
include courts of law, legislative assemblies and any administrative bodies.*

2.1.3 The Indigenous and Tribal People’s Convention (ITPC)

The convention elevates TDRMSs by placing an onus on its member states to
ensure that Municipal laws are in congruence with the indigenous citizens’
customary laws and traditions.*

It further enunciates that courts of law of respective member states should
give due regard to traditional dispute resolution mechanisms that are
consistent with national laws.®

1 Charter of the United Nations 1945, Art 33
12 United Nations Convention on the Rights of the Child 1989, Preamble
13 |bid, Art 3(2)
4Indigenous and Tribal Peoples Convention 1989, Art 8(1)
15 1bid, Art 9,10
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2.1.4 African Charter of Human and People’s Rights (ACHmPR)

One of the core tenets of the charter is the engenderment of African
autonomy through the elimination of colonial vestiges and the promotion of
African culture and individualism.6

The ACHmPR entitles citizens of member state the freedom to willfully
engage in any cultural activities of their community, ¥’ and places a
corresponding duty upon the member states to ensure that this right is
promoted and protected.*®

This provision hence provides a basis for the resolution of disputes via
ADRMs and the inclusion of children where and when the culture permits.

2.2 Kenyan Legal Framework
The national legal framework buttressing the application of ADRMs in
Criminal cases are:

2.2.1 The Constitution of Kenya 2010

Article 159(2) of the constitution indicates that the courts should promote
ADRMs in the adjudication of disputes.®® It also highlights the need for
justice to be done without hindrances brought on by procedural technicalities
and without delay.?° This provision does not draw limits on the types of cases
where ADRMs can be applied save that they are consistent with the law and
are not repugnant to justice and morality.

Article 55(2) states that the best interests of children should be considered
when making decisions affecting them.

16 African Charter on Human and Peoples' Rights 1981, Preamble
Yibid , Art 17(2)
18 |bid, Art 17(3)
19 Constitution of Kenya 2010, Art 159 (2) (c)
D1bid
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The court in Republic v Leraas Lenchura rightly concluded that the death
caused by the defendant was an unavoidable result of an old man attempting
to defend himself and that by allowing the application of TDRMs between
the deceased’s family and the defendant’s family, justice for all the parties
involved, as well as their dependents, would be realized.?' The court in
Republic v Mohammed Abdow echoed similar sentiments by allowing the
withdrawal of the criminal case because a more expeditious disposal of the
matter would have been achieved. Furthermore, the families of the concerned
parties had communicated their satisfaction at the just outcome of the
TDRMs.?2

2.2.2 The Judicature Act

Although the Judicature Act permits the utilisation of customs and traditions
in the dispensation of cases, it places does so with a caveat that states that
any such ADRMs may only be applied provided they are not repugnant to
justice or morality.?® This provision is problematic due to the expansive
latitude it has left to adjudicators in deciding what can be termed as
repugnant.

Italso limits the limits the use of customary laws to civil case, the same being
echoed by Justice Lesiit in Republic v Abdulahi Noor Mohammed when he
stated that the application of TDRMs under the impugned law did not extend
to capital offenses. The court however recognised a lack of clear guidelines
on the application of TDRMs in murder cases and conceded that the request
to resort TDRMs to adjudicate the matter would have succeeded if the
applicant had followed the due process as in Republic v Mohammed Abdow
where the request was made early and the court as well as Office of the DPP
had been involved in the process. %

21 Republic v Leraas Lenchura [2011] eKLR

22 Republic v Mohamed Abdow Mohamed [2013] eKLR

2 Judicature Act 1957, Sec 3(2)

24 Republic v Abdulahi Noor Mohamed [2016] eKLR
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2.2.3 Criminal Procedure Code

Part 1V of the Criminal Procedure Code provides for plea bargains which are
defined as agreements between the prosecutor and accused person under the
code.? The code empowers the prosecutor to enter into an agreement that
could reduce the defendant’s sentence,?® result in the withdrawal of the
charges, and even provide for the compensation and restitution of victims.?’
The only crimes expressly excluded from the ambit of plea bargains are
crimes under the Sexual Offences Act, and those under the International
Crimes Act.?® This therefore implies that reasonable opportunity should be
accorded for the pursuit of ADRMs whose favourable outcome can then be
reduced into writing and presented before the courts as plea agreement. In R
v Leraas Lenchura the court accepted a plea agreement that required the
accused to give the deceased’s family a female camel that would be a source
of livelihood for his dependents, and issued a suspended sentence that would
require him to report to the area chief every fortnight. This was after the
charges were changed from murder to manslaughter, following the plea
bargain.?® The Criminal Procedure Code thus provides a framework that
could be utilized in good faith to help utilise TDRMs that espouse more
reconciliatory and compensatory outcomes.

2.2.4 The Children’s Act

Section 4(2) The Children’s Act re-affirms the ‘best interests’ principle by
echoing the requirement that all judicial and administrative institutions and
officer that act in matters concerning children shall give paramountcy to the
best interests of the affected child.3°

25 Criminal Procedure Code 1966, s 2
2 |bid, s 137A (1) (a)
27 |bid, s 137A (2)
28 1pid, s 137N
29 R v Leraas Lenchura [2011] eKLR
30 Children Act 2001, Sec 4(2)
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The court in Republic v Mohammed Abdow echoed similar sentiments by
allowing the withdrawal of the criminal case because TDRMs that catered
for the needs of both affected families had been achieved out of court.3!

3. How ADRMS Promote The Best Interests of the Child

Different authors have explored the positive traits of ADRMS and how these
characteristics aid in the promoting a child’s best interests. Some of these
characteristics are outlined below.

3.1 Restorative

This refers to the quality of returning one to a position where they were prior
to a point or event of reference. In stark contrast to Penal Code’s retributive
and deterrent punishments and sentences including inter-alia, life
imprisonment and the death sentence,? ADRM s restore the relationship of
the victim and the perpetrator to the position it was before the injury was
suffered. Francis Kariuki states that TDRMs do this by bringing the victims
and offenders together to hold the offender accountable and allowing the
victim to express themselves for closure. In doing so, the victim is not only
reconciled with the community but also allowed to take an active step in
making amends for their misdeeds which aids in the restoration of relations
among the parties involved.®* Children are still in a process of physical,
emotional and psychological growth and thus require a stable and consistent
environment for the best developmental outcomes. By restoring all the
victims to their previous positions, ADRMs help in maintaining the status
quo in a child’s environment beyond the perpetration of a crime, maintaining
the stability a child needs.

31 Republic v Mohamed Abdow Mohamed [2013] eKLR

32 Penal Code1948, s 204

33 Francis Kariuki , ‘Applicability of traditional dispute resolution mechanisms in
criminal cases in Kenya’, 210.

34 Francis Kariuki, ‘Applicability of traditional dispute resolution mechanisms in
criminal cases in Kenya’, 211.
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3.2 Reconciliatory

Walter highlights the individualistic and self-interested capitalistic ideals
imported into Africa by westerners during the European scramble for African
real-estate.> Muriithi contrasts this with the prevailing African condition in
the precolonial era whence a community’s existence was marked by
harmonious co-existence with any individuals or situations that could
potentially lead to conflict being viewed as threats to the community’s
survival.®® This is echoed by Kariuki Muigua who further propounds that in
any typical traditional African society, communal living was highly valued
and any societal division greatly abhorred.®” Mkangi states that it is against
the backdrop of this principle that mechanisms of TDRMs were established;
the facilitation of dispute resolution mechanisms oriented towards reconciled
parties and a harmonized communal living.®® When children are victims of
criminal acts, it is imperative that mechanisms are put in place to allow them
to recover from the traumas of the crime. The first logical step, where
possible is to ensure a reconciliatory tone is struck between the victims and
perpetrators. Children are very impressionable, and likely to be willing to
forgive. When they observe the community and older victims seeking
reconciliation, the consequent harmony is likely to last inter generationally.

3.3 Affordable
Assefa & Pankhurst explore the application of Customary Dispute
Resolution in Ethiopia. They highlight the instances where communal

% See generally, Walter, R., ‘How Europe Underdeveloped Africa," Beyond
borders: Thinking critically about global issues (1972), pp. 107-125; see also Samir,
A., "Imperialism and globalization," Monthly Review, Vol.53, No. 2, 2001, p.6; See
also Bamikole, L.O., “Nkrumah and the Triple Heritage Thesis and Development in
Africana Societies,” International Journal of Business, Humanities and Technology,
Vol. 2, No. 2, March, 2012.
% See generally, Murithi, T., ‘Practical Peacemaking Wisdom from Africa:
Reflections on Ubuntu,” (Journal of Pan African Studies, 2006), Vol.1, No. 4, pp.25-
34
87 Kariuki Muigua, ‘Traditional conflict resolution mechanisms and institutions’, 4
% Mkangi K, Indigenous Social Mechanism of Conflict Resolution in Kenya: A
Contextualized Paradigm for Examining Conflict in Africa, available at
www.payson.tulane.edu, [Accessed on 02/06/2012].
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interventions like traditional mediation would be undertaken with very
minimal pecuniary burden to the disputants. For instance, the parties would
not be required to hire lawyers or legal experts, nor part with fare to and from
courts, but instead cater for consumables like food and drinks that would be
taken by the elders during the adjudication of the dispute.®® Kariuki Muigua
buttresses this proposition by highlighting that in addition to their flexibility,
TDRMs are cost effective.*

With a majority of Kenyans living below the poverty line, being part of
expensive and protracted legal cases drains a family’s resources that could
otherwise be utilized by parties in providing for their children. Cheaper
means such as communal mediation aid in mitigating litigation costs,
resulting in the prioritization of children in the use of family resources.

3.4 Flexible

Assefa & Pankhurst propound that one of the salient features of ADRMs is
their inherent flexibility in terms of rules, procedures and presentation of
evidence. They support their assertion by highlighting how, unlike in formal
justice systems, the applicable rules, ways evidence in presented, and even
the types of punishment can be adapted suit particular cases and
circumstances.*! They also assert that TDRMs have evolved over time to
better suit changing times. 4> This stands in contrast with the rigid
predetermined sanctions under punitive statutes like the Penal Code wherein
all persons convicted of a given crime face the same fate regardless of the

39 Getachew Assefa and Alula Pankhurst,‘Facing the Challenges of Customary
Dispute Resolution: Conclusion and Recommendations’ (Penal Reform
International, 2015) 257-273 https://books.openedition.org/cfee/5167?lang=en
40K ariuki Muigua,” Traditional Conflict Resolution Mechanisms and Institutions’,
(2017)14
41 Getachew Assefa and Alula Pankhurst,‘Facing the Challenges of Customary
Dispute Resolution: Conclusion and Recommendations’, (Penal Reform
International 2001):5, p. 257-273 https://books.openedition.org/cfee/516?lang=en
42 Getachew Assefa and Alula Pankhurst,‘Facing the Challenges of Customary
Dispute Resolution: Conclusion and Recommendations’, (Penal Reform
International 2001):5, pp 14 https://books.openedition.org/cfee/516?lang=en

75



Putting Children First: Prioritising Minors in the (2023) Journalofcmsd Volume 10(1)
Application of ADR in Criminal Cases in Kenya:
Aaron Okoth Onyango

circumstances involved.*® Njuguna states that this flexibility is facilitated by
the uncodified nature of TDRMs as opposed to tedious procedures and rigid
rules of codified laws and set precedents which offer no room for flexibility
and can only be changed after more tedious procedures and rigid rules are
followed. 44

Children who are victims of crimes possess very unique needs. Some, whose
breadwinners as in Mohammed Abdow require first financial stability, having
their breadwinner untimely killed. A child facing the risk of indigence would
thus require finances that would aid in securing their basic needs and
education for a reasonable period as opposed tom the death and/o
imprisonment of the killer which would do nothing to aid their financial
status.

4. The Benefits of Priorising Minors in ADRMS
This section will highlight the advantages of prioritising minors in the
application of ADRMs.

4.1 Expeditious Dispensation of Criminal Cases

Formal dispute resolution mechanisms are encumbered by arduous
procedural technicalities and requirements that result in a huge backlog of
cases which not only prolongs the attainment of justice for the victims, but
also continually forces them to relieve the trauma bought on by the crime. 4°
This stands in contrast with TDRMs like conciliation and mediation which
are more expeditious, quickly disposing off cases to allow the healing
process to commence, and prevent the escalation of conflicts.*® This was
demonstrated by the Gacaca and Abunzi methods of traditional dispute

43 Francis Karioko Muruatetu & another v Republic [2017] eKLR
44 Sarah Wairimu Njuuguna, ‘Suitability of traditional dispute resolution
mechanisms in criminal matters in Kenya’ (Strathmore University Press, 2018) 38
4 Kariuki Muigua & Francis Kariuki, ‘ADR, access to justice and development in
Kenya’ Strathmore Law Journal (2014), 1.
4 Getachew Assefa and Alula Pankhurst, ‘Facing the Challenges of Customary
Dispute Resolution: Conclusion and Recommendations’, Penal Reform
International 2001:5, pp 17 https://books.openedition.org/cfee/516?lang=en
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resolution respectively. The Gacaca courts of Rwanda worked around the
rigid procedural formalities of the formal court systems by allowing largely
informal procedures that were flexible to cater to the needs of the both the
perpetrators and victims.#’ Similarly, the flexible nature of the Abunzi
mediation committees where all witnesses and victims were accorded an
opportunity to be heard allowed faster dispensation of justice.*¢This position
has also been solidified in various criminal cases in Kenya including in the
proceedings of Republic v Juliana Mwikali Kiteme & Another.

4.2 Win-Win for all Parties

It is a universal right that children grow in a healthy and stable
environment*. Achieving this will be unlikely if a child is to be brought up
in a post conflict environment where parties affected by a crime harbour
simmering discontent. It would also be impossible to attain the healthiest
possible environment where the child is a dependent who has lost their
breadwinner, as in Mohamed Abdow.°

Unlike the formal justice systems that are adversarial in nature, TDRMs are
focused on outcomes acceptable to both offenders and victims. The Gacaca
traditional courts of Rwanda provided the offenders the opportunity to
recognize and apologize for their wrongdoing. In this manner, TDRMs the
victims’ indulgence and forgiveness was sought.®! In the Juddiya system of
traditional dispute resolution practiced in Sudan, there was compensation
provided by the perpetrator in an attempt to facilitate restitution. The gifting
party would in turn be forgiven and the damage considered reversed.5? This

47 Sarah Wairimu Njuuguna, ‘Suitability of traditional dispute resolution
mechanisms in criminal matters in Kenya’ (Strathmore University Press, 2018), 31
“8 Ibid, 32.
49 United Nations Convention on the Rights of the Child 1989, Preamble
%0 Republic v Mohamed Abdow Mohamed [2013] eKLR
51 Sarah Wairimu Njuuguna, ‘Suitability of traditional dispute resolution
mechanisms in criminal matters in Kenya’ (2018) Strathmore University Press, 31
52 A. S. Wahab, ‘The Sudanese indigenous model for conflict resolution: A case
study to examine the relevancy and the applicability of the judiyya model in
restoring peace within the ethnic tribal communities of the sudan’(2018).
https://nsuworks. nova.edu/shss_dcar_etd/87/
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characteristic was reiterated among the Acholi of Uganda. Their TDRMs
were oriented towards enhancing reconciliation and improving societal
relations which is beneficial for peaceful coexistence of all within the
community.5® In contrast, a victim seeking retribution can be the only winner
and the convicted perpetrator incapable of getting a favourable outcome as
courts are mandated under the law to issue them with a death sentence.*

By utilising child-centric ADRMs in the disposal of disputes, the
perpetrator’s a just outcome acceptable to both parties will be achieved,
providing a healthy and harmonious post conflict environment for the
children affected. The victim’s dependents may also be accorded appropriate
compensation which would ensure dignified living even after their main
breadwinner is rendered incapable of fulfilling their role.

5. Conclusion

This paper has established that there are positive attributes of the ADRMSs
that aid in upholding the best interests of the child doctrine well as the
benefits of incorporating the best interests of the child in dispute resolution.

The restorative nature of TDRMs promotes social cohesion for all parties
within the community by addressing the underlying issues in the conflict.>®
In all instances where courts allowed the application of ADRMs in criminal
cases and given prominence to the best interests of the victim’s dependents,
they have been concluded expeditiously with the perpetrators exhibiting
genuine remorse and a desire to change which guarantees a healthy post-
conflict environment for all affected parties. In addition, the end result saw
both the perpetrators and victims contented with the outcome and amicable
relations between them restored.

3 P, Tom. The acholi traditional approach to justice and the war in northern Uganda
(2006) Retrieved from https://www.beyondintractability.org/casestudy/tom-acholi
54 Penal Code, s 204
% Francis Kariuki, ‘Conflict resolution by elders in Africa: successes, challenges and
opportunities’ (2015), 3.
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Children are still in a process of physical, emotional and psychological
growth and thus require a stable and consistent environment for the best
developmental outcome. By restoring all the victims to their previous
positions, ADRMs help in maintaining the status quo in a child’s
environmental beyond the perpetration of a crime and maintaining the
stability a child needs. It also helps in securing a child’s material future by
ensuring that adequate provision has been made for the victim’s dependents
in the event that they lose their source of livelihood as a result of the crime.
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Abstract

The paper critically discusses the concept of Heritage Impact Assessment
(HIA) in Kenya. It conceptualizes Heritage Impact Assessment and its role
in the Sustainable Development Agenda. The paper further highlights the
legal framework on HIA at both the global and national level. It discusses
the extent to which HIA has been embraced in Kenya and challenges thereof.
Finally, the paper suggests recommendations towards embracing heritage
impact assessment for Sustainable Development in Kenya.

1.0 Introduction

World Heritage has been defined as the designation for places on Earth that
are of outstanding universal value to humanity and as such, have been
inscribed on the World Heritage List to be protected for future generations
to appreciate and enjoy?. The Convention Concerning the Protection of the
World Cultural and Natural Heritage defines World Heritage to entail
cultural and natural heritage 2. Cultural heritage includes monuments;
architectural works; archeological sites; inscriptions, cave dwellings and
buildings that are of outstanding value from the point of view of history, art
and science®. Natural heritage on the other hand includes natural features
consisting of physical and biological formations; geological and

* PhD in Law (Nrb), FCIArb (Chartered Arbitrator), LL. B (Hons) Nrb, LL.M
(Environmental Law) Nrb; Dip. In Law (KSL); FCPS (K); Dip. in Arbitration
(UK); MKIM; Mediator; Consultant: Lead expert EIA/EA NEMA; BSI ISO/IEC
27001:2005 ISMS Lead Auditor/ Implementer; Advocate of the High Court of
Kenya; Senior Lecturer at the University of Nairobi, Faculty of Law [October,
2022].

! United Nations Educational, Scientific and Cultural Organisation (UNESCO),
‘World Heritage Conservation’ available at https://whc.unesco.org/en/fag/19
(accessed on 19/10/2022)

2 UNESCO., ‘The Convention Concerning the Protection of the World Cultural and
Natural Heritage’ available at https://whc.unesco.org/archive/convention-en.pdf
(accessed on 19/10/2022)

% 1bid
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physiographical formations and natural sites of outstanding value from the
point of view of science, conservation or natural beauty*. UNESCO lists
World Heritage sites in Kenya to include Lake Turkana National Park;
Mount Kenya National Park and Natural Forest; Lamu Old Town; Fort Jesus;
the Sacred Mijikenda Kaya Forests and the Lake System in the Great Rift
Valley among others®.

Conservation of World Heritage is a key component of sustainability. The
Sustainable Development Goals seek to promote sustainable cities and
communities among other goals®. Among the targets under this goal is
strengthening efforts to protect and safeguard the world’s cultural and natural
heritage’. Conservation of World Heritage is thus a key component of the
Sustainable Development agenda. Further, the Convention Concerning the
Protection of the World Cultural and Natural Heritage recognizes the
importance of world heritage and the need to preserve it as part of the world
heritage of mankind as a whole®. It calls upon state parties to take measures
towards protection and conservation of World Heritage and its transmission
to future generations®.

The Constitution of Kenya anchors the importance of protection and
conservation of cultural and natural heritage. It acknowledges the important
role the environment plays in sustaining our heritage and is determined to
protect it for the benefit of future generations'®. The Constitution further
recognizes the role of culture as the foundation of the nation and mandates
the state to promote and protect cultural heritage in the country*?.

* 1bid
5> UNESCO., ‘World Heritage List’ available at https://whc.unesco.org/en/list/
(accessed on 19/10/2022)
6 Sustainable Development Goal 11., available at https://www.undp.org/sustainable-
development-goals#sustainable-cities-and-communities (accessed on 19/11/2022
" 1bid
8 UNESCO., ‘The Convention Concerning the Protection of the World Cultural and
Natural Heritage” Op Cit
® Ibid, article 4
10 Constitution of Kenya, 2010, Preamble
1 1bid, Article 12
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The conservation of world heritage is threatened by certain factors including
modernization and urban growth!2. Further, cultural and natural heritage is
threatened by traditional causes of decay and emerging social and economic
conditions including developments and construction®®. Consequently, the
concept of Heritage Impact Assessment has emerged as a conservation tool
to improve World Heritage in line with the Sustainable Development
Goals*. It is aimed at promoting the protection and management of world
heritage from adverse effects of developments and construction?®.

The paper seeks to critically discuss the concept of Heritage Impact
Assessment. The paper further discusses the extent to which heritage impact
assessment has been embraced in Kenya and proposes interventions towards
promoting heritage impact assessment for Sustainable Development in
Kenya.

2.0 Framework for Heritage Impact Assessment

Heritage Impact Assessment is conducted within the framework of
Environmental Impact Assessment (EIA). EIA is a tool for integrating
environmental and social concerns in decision making processes 6 .
Environmental impact assessment (EIA) is the process of identifying
potential environmental effects of proposed development and the required
mitigation measures'’. EIA has also been defined as a procedure for

12 Ashrafi. B et al., ‘Heritage Impact Assessment, Beyond an Assessment Tool: A
comparative analysis of urban development impact on visual integrity in four
UNESCO World Heritage Properties” Journal of Cultural Heritage 47 (2021) 199—
207

13 UNESCO., ‘The Convention Concerning the Protection of the World Cultural and
Natural Heritage’ Op Cit

14 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ available at http://publications.rwth-
aachen.de/record/839877/files/839877.pdf (accessed on 19/10/2022)

15 I bid

16 Muigua. K., ‘Environmental Impact Assessment (EIA) in Kenya’ available at
http://kmco.co.ke/wp-content/uploads/2018/08/A-Paper-on-Environmental-impact-
assessment.pdf (accessed on 19/10/2022)

17 Mandelik. Y et al., ‘Planning for Biodiversity: the Role of Ecological Impact
Assessment’ available at
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evaluating the likely impact of a proposed activity on the environment?8, Its
object is to provide decision-makers with information about the possible
effects of a project before authorizing it to proceed®®. It is also aimed at
identifying, predicting, evaluating and mitigating the biophysical, social and
other relevant environmental effects of development proposals prior to major
decisions being taken and commitments being made?®.

The concept of Heritage Impact Assessment has emerged in order to identify
and evaluate the impacts of human activities on world heritage towards
striking a balance between the protection of world heritage and promoting
economic and social development?. It entails the requirement to undertake
Environmental Impact Assessment at the project level or more strategic level
in order to assist decision makers in identifying and preventing approval of
developments that may destroy cultural and natural heritage??. Heritage
Impact Assessment explores the damage or benefits that may accrue on
cultural and natural heritage as a result of human activities such as economic
development 2. HIA is anchored in the Convention Concerning the
Protection of the World Cultural and Natural Heritage. The Convention
requires state parties to adopt a general policy which aims to give the cultural
and natural heritage a function in the life of the community and to integrate
the protection of that heritage into comprehensive planning programmes
(emphasis added)?*. It further requires state parties to develop scientific and
technical studies and research and to work out such operating methods as

https://www.researchgate.net/publication/227495149 Planning_for_Biodiversity t
he_Role_of Ecological_Impact_Assessment (accessed on 19/10/2022)
18 Muigua. K., ‘Environmental Impact Assessment (EIA) in Kenya’ Op Cit
19 Ibid
20 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ Op Cit
2L Ashrafi. B et al., ‘Heritage Impact Assessment, Beyond an Assessment Tool: A
comparative analysis of urban development impact on visual integrity in four
UNESCO World Heritage Properties’ Op Cit
22 pereira Roders. A & Van Oers. R., ‘Guidance on Heritage Impact Assessments:
Learning from its application on World Heritage site management’ Journal of
Cultural Heritage Management and Sustainable Development Vol. 2 No. 2, 2012
23 |bid
24 The Convention Concerning the Protection of the World Cultural and Natural
Heritage’ Article 5 (a)
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will make the State capable of counteracting the dangers that threaten its
cultural or natural heritage (emphasis added) ?®. The Convention thus
acknowledges the role of Heritage Impact Assessment as a planning tool
towards conservation and protection of world heritage.

The process of Heritage Impact Assessment follows similar steps as the EIA
process. The first phase of the HIA process entails understanding the
potential impacts of development projects on world heritage as well as
existing gaps that may negatively affect cultural and natural heritage?®. This
involves screening of prosed projects, scoping and examination of different
alternative stages in implementing projects towards mitigating their impact
on world heritage?’. The second phase entails carrying out the assessment
process in order to identify and predict threats emanating from proposed
projects and their impact on world heritage?. Mitigation measures ought to
be proposed in order to minimize adverse impacts as well as enhancing
positive effects of developments of cultural and natural heritage?®.

The third phase involves preparation of a Heritage Impact Assessment
Report for critical and technical review°. The report should capture all
relevant information including the impact of the proposed development on
cultural and natural heritage and the proposed mitigation measures towards
mitigating the impacts®!'. The final phase involves decision making in
relation to the project. The project may be disapproved if it may result in
significant harm to world heritage or where the mitigation measures

%5 |bid, article 5 (c)
2 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ Op Cit
27 International Association for Impact Assessment and UK (IEA) Institute for
Environmental Assessment. Principles of Environmental Impact Assessment Best
Practice. 1999. Available at
http://www.iaia.org/publicdocuments/specialpublications/
Principles%200f%201A_web.pdf (accessed on 19/10/2022).
28 |bid
29 |bid
30 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ Op Cit
31 1bid
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proposed are not appropriate32. The project may also be approved and
subsequently implemented. In this case, there is need for monitoring in order
to ensure that the project adheres to the mitigation strategies set out in the
HIA report®.

3.0 Heritage Impact Assessment in Kenya

Kenya has in the recent past experienced rapid industrialization and growth
in population which puts pressure on both cultural and natural heritage®.
These developments affect both the natural environment and heritage
resources creating the need for heritage impact assessment within the EIA
framework for sustainability. Protection of cultural and natural heritage in
Kenya is recognized under the Environmental Management and Co-
Ordination Act which creates the legal framework for environmental
management and conservation in Kenya®*. EMCA provides for the
formulation of national environment action plan which takes into account all
monuments and protected areas under the National Museums and Heritage
Act36, EMCA thus envisions protection of cultural and natural heritage as a
key process in environmental management®’.

Protection and conservation of natural and cultural heritage in Kenya is
governed by the National Museums and Heritage Act®®. The Act recognizes
the role of environmental impact assessment in the conservation and
protection of natural and cultural heritage in Kenya. It requires the National

%2 UNESCO. Convention Concerning the Protection of the World Cultural and

Natural Heritage. In Proceedings of the General Conference at Its 17th Session,

Paris, France, 17  October-21  November  1972.  available at:

http://whc.unesco.org/archiveconvention-en.pdf (accessed on 19/10/2022)

33 Ibid

34 Kiriama. H et al., ‘Cultural Heritage Impact Assessment in Africa: An Overview’

available at

https://www.researchgate.net/publication/306118471 Impact_assessment_and_her

itage_management_in_Africa_An_Overview/link/5bd5299992851c6b27931ba6/do

whnload (accessed on 20/10/2022)

35 Environmental Management and Co-Ordination Act, No. 8 of 1999, Government

Printer, Nairobi

% Ibid, S 38

37 Ibid

% National Museums and Heritage Act, No. 6 of 2006, Government Printer, Nairobi
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Museums of Kenya to conduct environmental impact assessments within the
framework of EMCA towards fulfilling its mandate which includes the
protection, conservation and transmission of cultural and natural heritage in
Kenya®®. Development projects whose implementation may affect heritage
resources need to be subjected to Heritage Impact Assessment as envisioned
under the National Museums and Heritage Act.

Heritage Impact Assessment has been undertaken in a number of projects in
Kenya involving the National Museums of Kenya. Cultural Heritage Impact
Assessment was conducted in relation to the optical fibre cable project at
Fort Jesus Museum in Mombasa which is listed as a world heritage site by
UNESCO*, Subsequently, during implementation of the project mitigation
measures were adopted in order to minimize impacts on both marine and
terrestrial cultural resources . A number of cultural materials were
excavated and stored for prosperity as result of the Heritage Impact
Assessment*?. Heritage Impact Assessment was also conducted during the
proposed construction of children’s park at Mama Ngina Heritage Site in
Mombasa*®. After the HIA, the project was halted after it emerged that it
would result in adverse impacts on cultural heritage at the site4. The HIA
established that the site was a cemetery of an ancient Tuaca settlement, an
ancient civilization in the island of Mombasa thus amounting to significant
cultural heritage*. Further, Heritage Impact Assessment was also conducted
in relation to the Lamu Port South Sudan-Ethiopia Transport (LAPSSET)
Corridor project in order to determine its impacts on the Lamu World
Heritage Site*6. The HIA report revealed that the project may have adverse

39 Ibid, S5 (1) (n)

40 Busolo. N., ‘Archaeological Impact Assessment for the Optical Fibre Cable at
Swahili Cultural Centre, Mombasa’ National Museums of Kenya

4 Ibid

42 Kiriama. H et al., ‘Cultural Heritage Impact Assessment in Africa: An Overview’
Op Cit

3 Ibid

4 Ibid

5 Ibid

4 UNESCO., ‘World Heritage Committee on Lamu Old Town World Heritage Site:
State of Conservation Report’ available at
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impacts on heritage resources linked to the Lamu World Heritage Site,
ancient settlements along the Lamu coastline and islands and marine
conservation in the area. Mitigation measures were recommended in order to
reduce the direct and indirect impacts caused by the project.

Despite attempts to promote the protection and conservation of world
heritage in Kenya, challenges still exist in striking a balance between
development and conservation of heritage. In the course of development
projects touching on world heritage, artefacts have been seized and sold and
monuments destroyed due to the failure to fully appreciate the importance of
world heritage*’. There is need to effectively implement Heritage Impact
Assessment towards Sustainable Development in Kenya.

4.0 Way Forward: Exploring Heritage Impact Assessment for
Sustainable Development in Kenya
Protection and conservation of cultural and natural heritage is a key
component of the Sustainable Development agenda. Both the Sustainable
Development Goals and the Convention Concerning the Protection of the
World Cultural and Natural Heritage envisage the importance of world
heritage and the need for its protection for the benefits of the present and
future generations*®. Heritage Impact Assessment is an important tool in the
protection and conservation of world cultural and natural heritage.

In order to effectively promote HIA, there is need for a more systematic and
integrated approach in the EIA framework*®. Concerns involving cultural
and natural heritage should be fully addressed within the EIA process in
order to effectively identify and evaluate impacts of projects on world

https://www.google.com/search?q==State+of+conservation+report+lamu+old+to
wn&og=State+of+conservation+report+lamu+old+town&ags=chrome..69i57j33i1
60.12156j0j7 &sourceid=chrome&ie=UTF-8 (accessed on 20/10/2022)
47 Kiriama. H et al., ‘Cultural Heritage Impact Assessment in Africa: An Overview’
Op Cit
48 See Sustainable Development Goal 11 and article 4 of the Convention Concerning
the Protection of the World Cultural and Natural Heritage
49 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ Op Cit
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heritage and the need to come up with effective mitigation measures*.
Further, there is need for involving an interdisciplinary team with sufficient
knowledge in cultural and natural heritage in order to effectively conduct a
comprehensive HIA. The HIA in relation to the LAPSSET project involved
experts including those from UNESCO World Heritage Centre and local
experts in cultural and natural heritage in order to effectively conduct the
process®.

Further, there is need to promote public participation in order to fully
embrace HIA. Public participation plays an important role in the EIA process
since it guarantees acceptability of development projects and prevents
disputes between developers and local communities®. Public participation
can play a central role conservation and protection of world heritage due to
the sentimental value that communities may attach to cultural and natural
heritage sites.5® Communities may possess traditional indigenous knowledge
concerning management of such sites®. Thus, there is need to promote public
participation and public sensitization in order to fully promote HIA.

Finally, there is need to effectively capture the framework of HIA in national
legislation in order to guarantee its adoption *. The Environmental
Management and Co-ordination Act (EMCA) restricts the definition of

50 1bid
51 UNESCO., ‘World Heritage Committee on Lamu Old Town World Heritage Site:
State of Conservation Report’ Op Cit
52 M. Hasan., ‘Public participation in EIA: A comparative study of the projects run
by government and non-governmental organizations.” Environmental Impact
Assessment Review 72 (2018): 12-24.;Art.69(d) of
The Constitution of Kenya, Government Printer 2010
53 Siamak. S et al “Managing world heritage site stakeholders: A grounded theory
paradigm model approach." Journal of Heritage Tourism 14.4 (2019): 308-324.; See
the case of Mohamed Ali Baadi and others v Attorney General & 11 others, Petition
No. 22 0f 2012, [2018] eKLR; See also the case of Save Lamu & 5 others v National
Environmental Management Authority (NEMA) & another, Tribunal Appeal NET
196 of 2016, [2019] eKLR
5 Ibid; See Art.69(c) of the Constitution of Kenya on protection of indigenous
knowledge.
5 Ashrafi. B et al., ‘A Conceptual Framework for Heritage Impact Assessment: A
Review and Perspective’ Op Cit
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environment to the natural and biophysical environments only comprising of
air, land, fauna, flora and water®®. This definition does not capture cultural
heritage. Further, the Environmental (Impact Assessment and Audit)
Regulations, 2003 do not capture the concerns related to cultural and natural
heritage. There may be need to capture cultural and natural heritage concerns
in these legislations in order to fully promote HIA. Through these measures,
HIA will be promoted in the quest towards Sustainable Development.

5.0 Conclusion

World heritage sites are of universal value to humanity for both present and
future generations®’. Protection and conservation of cultural and natural
heritage is a key component of the Sustainable Development agenda®®.
However, the conservation of world heritage is threatened by certain factors
including modernization and urban growth®®. Further, cultural and natural
heritage is threatened by traditional causes of decay and emerging social and
economic conditions including developments and construction 6. The
concept of Heritage Impact Assessment has emerged as key tool in the
conservation and protection of world cultural and natural heritage by
ensuring that heritage concerns are captured in the EIA process as envisaged
under the Convention Concerning the Protection of the World Cultural and
Natural Heritage®!. There is need to fully embrace and promote Heritage
Impact Assessment for Sustainable Development in Kenya.

% EMCA, No.8 0f 1999, S 2
5 UNESCO, ‘World Heritage’ available at https://whc.unesco.org/en/about/
(accessed on 20/10/2022)
%8 |bid; See Art.10 (2)(d) of the Constitution of Kenya-Sustainable Development is
a National Value and Principle of Governance.
% Ashrafi. B et al., ‘Heritage Impact Assessment, Beyond an Assessment Tool: A
comparative analysis of urban development impact on visual integrity in four
UNESCO World Heritage Properties’ Op Cit
80 UNESCO., ‘The Convention Concerning the Protection of the World Cultural and
Natural Heritage’ Op Cit
61 Convention Concerning the Protection of the World Cultural and Natural
Heritage, article 5 (a)
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Clarifying the Roles of the Director of Public Prosecutions and
the Director of Criminal Investigations in Kenya: A Proposal for
Legal Reform

By: Michael Sang”

Abstract

The Office of the Director of Public Prosecution and the Directorate of
Criminal Investigations are two key offices in Kenya’s criminal justice
system. Their roles are outlined in the Constitution and various statutes.
However, their effective operationalization has been a tough nut to crack,
with both institutions at loggerheads as to who is tasked with performing
what roles. This has led to supremacy battles between the two institutions,
thereby hampering an efficacious criminal justice system. This study
critically interrogates the distinguishing unique roles between the two
offices, while referring to legislative mechanisms and judicial precedents.
Using a desktop review methodology, it examines laws and programmes and
postulates that a distinction between their roles is pertinent. The study will
demonstrate that criminal investigations are a preserve of the DCI while the
ODPP is mandated with bringing charges. The study brings to the fore
legislative proposals to address the prevalent conflict. The study will draw
from best practices in South Africa and the UK to show that a system of
complementarity between these two institutions is the best way to avoid
abuse of office. Collaboration between the two, while understanding their
distinct roles is vital to enhance administration of justice.

Key Words: Office of Director of Public Prosecution, Directorate of
Criminal Investigations, legal reform, criminal justice system.

* LLB, Moi University; LLM, University of Cape Town, South Africa; PG Dip in
Law Kenya School of Law.
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1. Introduction

The Kenyan criminal justice system is composed of institutional agencies
and actors that are involved in ensuring the delivery of effective and
equitable justice.! The criminal justice apparatus in Kenya is systematic,
with distinct law enforcement agencies tasked with the responsibility of
investigating, arresting and arraigning suspected criminals in court.2 Once a
conviction is entered, the criminal justice process will incorporate either the
probation department or the prison department.® Two prominent institutional
actors who are critical to discharging essential functions in the Kenyan
criminal justice system are: the Office of the Director of Public Prosecutions
(ODPP) and the Directorate of Criminal Investigations (DCI).*

Despite the relatively clear delineation of their respective functions, there
have been periodic supremacy battles between the ODPP and the DCI.° It is
imperative to underscore the fact that these two agencies are critical in the
operationalization of our criminal justice system as a country. Ideally, the
two institutions that are the focus of this study ought to complement each
other in realizing a perfect criminal justice system that fits a just Kenyan
legal system. However, the reality is far from that ideal vision. In fact, the
theoretical projection of cooperation between the two agencies has not been
in place for a couple of years.

The conflicts and overlap of jurisdiction between the DCI and the DPP
indicate the unsatisfactory nature of the inter-agency interactions between
them, which necessitates the inquiry in this paper. This paper seeks to clarify

! Roselyine Aburili: Access to Criminal Justice in Kenya; an Assessment of Legal,
Policy and Institutional Frameworks. Available at
http://erepository.uonbi.ac.ke/handle/11295/101848 accessed 4 December 2022
2 1bid
3 1bid
* 1bid
5The Standard: Endless war between DCI, Haji hurting Kenya. Available at
https://www.standardmedia.co.ke/editorial/article/2001446850/endless-war-
between-dci-haji-hurting-kenya accessed 4 December 2022
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the roles of the Director of Public Prosecutions and the Director of Criminal
Investigations with a view to resolve the jurisdictional conflict between these
two agencies. The objective of the paper is to make proposals for legal
reform in a bid to develop an improved criminal justice system that is
conducive for the full realization of the interests of justice.

2. The Roles of the DPP and DCI in Kenya: Legal and Institutional
Framework

Both the ODPP and the DCI are criminal justice institutions established
under Kenyan law, the institutions have both constitutional and statutory
basis that supports their operationalization. Within this segment the
discourse is one that is shaped by the legal and institutional framework for
the DCI and the DPP. This section clarifies the roles of the two institutions
while drawing from their respective legislative frameworks. It interrogates
the effectiveness of these mechanisms put in place.

2.1 The ODPP

The ODPP is mandated by article 157 of the Constitution of Kenya, 2010
and the ODPP Act to perform the following legal functions: First and
foremost, the Director of Public Prosecutions is mandated to decide to charge
which is the decision whether to prefer criminal charges against a suspected
person.® The decision to charge is an exclusive remit of the DPP and not any
other actor within the criminal justice system, the functionality is under
protection by the constitution within article 157 and the DPP act.’

The institutional guidance on the decision to charge was launched on 30 July
2020 and is part of norm generation by ODPP in the criminal justice
enterprise. There are a variety of factors that the ODPP considers in making
their decision to charge against a person.® Generally, the decision to charge

6 Article 157 of the COK
" 1bid
8 “Guidelines on Decision to Charge and Case Management System Speech” (The
Office of the Director of Public Prosecutions (ODPP) July 13, 2021)
https://www.odpp.go.ke/dtc-and-case-management-speech/  accessed 27 August
2022
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is the prosecution counsel’s determination of whether there is sufficient
evidence by an investigator or investigative agencies to warrant criminal
proceedings against an accused person before a court of law.®

This paper opines that the decision to charge is a positive attribute that shows
DPP’s firm resolve toward a culture of professionalized, intelligent
prosecutorial system in Kenya. The decision to charge may also be
interpreted as enhancing the normative frameworks of criminal
accountability praxis in Kenya’s CJS. The decision to charge is the most
intrusive decision on a person’s liberty, life and property that sound rules and
principles must guide. Therefore, a compelling necessity for due and utmost
care in deciding to charge is required.

In discharging their duties and obligations in the decision to charge, the DPP
has to consider the authorization in some instances of corruption, terrorism,
treason, sedition, and offences under the Anti-Counterfeit Act and offences
involving aircraft. After that, there is not much to be considered other than
ensuring that the applicable standards are enforced in line with the DPP’s
authorization under the law. In applying the applicable standard, the
Prosecution Counsel must determine by considering two factors: the KEY
evidence; and the minimum requirements of a file based either on a two-
stage test or threshold test.'® Evidence, either alone (being of one witness) or
taken together with other evidence, establishes, first, elements for each
offence, and second, reveals the person or persons to be charged for the
offence(s).!

The two-stage test is composed of the evidential and the public interest tests.
The evidential test essentially points to evidence as an alleged set of facts,
the truth before an investigator is proved or disproved and includes
statements, admissions, confessions or observations by the court.? The

9 1bid
10 1hjgd
1 Ihid
12 Section 80 of the Evidence Act
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prosecutor must be satisfied that ‘sufficient evidence’ assures ‘a realistic
chance of conviction’ of the accused. To decide whether there is sufficient
evidence, the Prosecution counsel has first to identify the elements of the
offence by thoroughly reviewing the law and judicial precedents. Once this
is done, the prosecutor has to look at the evidentiary material in terms of
Relevance i.e. does it add any probative value, or does it prove or disprove
the elements of the crime.*® In R v Mark Lloyd Stevenson,'* it was held that
the relevance of evidence in a criminal case is determined by the probative
value of the evidence adduced.

The public interest aspect presents the elements of the second part of the two-
stage test.’® In the determination of the public interest, the following are
considered: (i) seriousness of the offence; (ii) culpability of the suspect
(tendency towards guilt or blameworthiness): suspects level of involvement,
premeditation or planning, any benefits to the suspect, previous criminal
conduct, suspect’s position of trust about victim or offence; (iii) impact or
harm to victim or community; (iv) status of the victim, suspect’s age; and (v)
whether prosecution is a proportionate response.® Apart from the decision
to charge, other functions of the ODPP Include: taking over and continuing
with criminal proceedings instituted by another authority or individual. The
ODRPP is also tasked with directing criminal investigations and guiding the
conduct of the said investigations.

The ODPP has the power to discontinue criminal proceedings at any point
before the court gives a decision. This is essentially the power of nolle

13 “Guidelines on Decision to Charge and Case Management System Speech” (The
Office of the Director of Public Prosecutions (ODPP) July 13, 2021)
https://www.odpp.go.ke/dtc-and-case-management-speech/  accessed 27 August
2022

1412016] eKLR

1% “Guidelines on Decision to Charge and Case Management System Speech” (The
Office of the Director of Public Prosecutions (ODPP) July 13, 2021)
https://www.odpp.go.ke/dtc-and-case-management-speech/  accessed 27 August
2022

18 1bid
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prosequi provided under Article 157 (6) (c) of the Constitution and section
82 and 87 of the Criminal Procedure Code. There are certain attributes
related to the discontinuation of any proceedings from court by the office of
the DPP. It is imperative to be cognizant of the fact that the discontinuation
is procedural in order to protect the rule of law and therefore the prosecutor
has to obtain the permission of the court before implementing the action, this
condition is anchored under article 157 (8) of the Constitution of Kenya
2010.Y7

In the case R v Enock Wekesa and Another the court addressed the question
as to the power to discontinue a trial. *® The Court declared that the
requirement to seek permission before the discontinuation of a case is to be
applied in all cases that are under the purview of the DPP. It was adjudged
that when exercising the procedures and powers spelt out by the law the DPP
should consider issues in the administration of justice due to the need to
prevent and avoid abuse of legal powers.*® This case points to the fact that it
is vital to ensure constitutional values and principles are upheld to prevent
abuse of power by the DPP.

Similarly in the case of Helmuth Rame v R% the Court held that on matters
discontinuation of cases, the court is required to interrogate the reasons given
by the prosecutor to withdraw the cases to determine whether the threshold
set under article 157 (11) of the constitution are met.?* According to the set
conditions the courts may thwart the withdrawal of the cases if: the process
is oppressive to the victims, if the DPP is seen to be acting in bad faith or in
any malicious manner whatsoever.

Finally, in the case R v Muneh Wanjiku Ikigu the court stated that if there is
wind of the abuse of the court process then the power of the DPP to

17 Article 157 (8) of the COK
18 Misc App 267 of 2010.
19 R v Enock Wekesa and Another Misc. 267 of 2010
20 Misc. 530 of 2012.
2L Article 157 (11) of the COK
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discontinue criminal cases might become unenforceable. In the Ikigu case,
the prosecution is reported to have conducted the case in question for about
4 years and 10 months and during the whole time the accused was in
custody.?? The key witness to the case could not be found which led to a
request to withdraw the case by the prosecution. The court saw that there
would be no reasonable way the witness could be traced and instead of just
discontinuing the case through a withdrawal the court ended up acquitting
the accused. These cases demonstrate the important role courts play in
avoiding abuse of power and the court process. In this way, courts play an
important role in administration of justice, and must only allow withdrawal
of cases upon a hawk-eyed analysis of the evidence presented in its totality.

In Magistrate Courts, the prosecution can withdraw a case any time before
the judgment is delivered with the permission of the court. This is further
supported by section 87 of the Criminal Procedure Code (CPC).2® Normally
the law provides that if the case is discontinued after the close of the
prosecution’s case the accused person is to be acquitted. Alternatively, if a
case is discontinued before the accused presents his defense then the accused
person is supposed to be discharged.?* It should be noted that according to
the Kenyan law a discharge does not preclude the prosecution from bringing
in a subsequent case on the same grounds against the accused person on the
same facts as before if new evidence has been discovered.?® It is very
possible for a discharged person to be criminally prosecuted and found guilty
later on. However, this presents an opportunity for the accused person to
plead autrefois acquit as captured under Article 50 (2) (o).

In practice the ODPP in can invoke the power that is expressed by the
principles of nolle prosequi. Nolle prosequi can be entered before the court
by oral or written means for approval in regards to the discontinuation of a

22 R v Muneh Wanjiku Ikigu [2016] eKLR
23 Section 87 CPC
% 1bid
% Section 82 (1) of the CPC
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case.?® Section 82 of the CPC and article 157 of the constitution provide for
the power of nolle prosequi. In nolle prosequi the accused is usually
discharged from the case.?’ If the accused person is in custody he is supposed
to be released, this is similar to the accused persons on bail and bond and in
instances where the accused person is not present in court they ought to be
served with a notice of the exercise of the power of nolle prosequi.?®

Another imperative role of the ODPP is to facilitate witnesses and victims of
crime during criminal proceedings. Monitoring, training and appointing new
public prosecution counsels is the mandate of the ODPP. The ODPP handles
international relations, such as mutual legal assistance and extradition
requests. The ODPP has a role in influencing policy on law reform, advising
the government and its agencies while also responding to complaints against
public prosecutors.

Procedurally there are a lot of aspects that may come up in a criminal case;
such a procedure is the pre-trial and the disclosure of evidence by the ODPP.
This is a function that is required by the DPP. Under the provisions of article
50 (2) of the constitution the prosecutor is required to disclose evidence
against an accused during the pre-trial period and across the entire period of
the case.?® This principle and requirement is not only theoretical in nature
but one that has been effectively practised. In the case Hussein Khalid and
16 others v AG and 2 others,3° as well as the case of Thomas Patrick Gilbert
Cholmondeley v R whereby the disclosure of evidence by the prosecution
was upheld.3! Disclosure of evidence by the prosecution is a protected
fundamental right under the Constitution as captured under Article 50 (2) (j)
and Article 25. It therefore cannot be derogated.

>

% Judiciary, ‘Criminal Procedure Bench Book — the Judiciary of Kenya’
https://www.judiciary.go.ke/?wpdmpro=criminal-procedure-bench-book accessed
3 December 2022
27 Section 82 of the CPC
28 |bid 5
29 Article 50 of the COK
30 Hussein Khalid and 16 others v AG and 2 others [2020] eKLR
31 Thomas Patrick Gilbert Cholmondeley v R [2006] eKLR.
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In time where the evidence in a case is only given during the hearing of the
case the accused must be given proper and ample time to prepare for the
defense against the evidence presented. The rationale behind the giving of
ample time for the preparation of the defense is to practise the law under the
right of the provision of article 48 of the Kenyan Constitution, which
provides for the rights to access to justice.®? The case of Felix Mwova Vaasya
v R3 examined the aspect of being given ample time after the disclosure of
evidence by the prosecution during the hearing in a case. In the case the
court held that providing accused persons with copies of statements by
witnesses only a day before the trial of a case does not amount to sufficient
time for the preparation of a defense.3* These cases are proof that fair trial is
a fundamental right under the Constitution and the ODPP should take
necessary steps to ensure full realization and protection of this right. The
aforementioned legal roles of the DPP point to the fact that the decision to
charge in criminal prosecutions is entirely a function of the DPP.

2.2 The DCI

The importance of conducting thorough investigations cannot be overstated,
and both witnesses and victims of crime rely signif