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Journal of Conflict Management and Sustainable Development
Edi tord6s Note

It is with great pleasure that we launch the latest issue oddbmal of
Conflict Management and SustainabBlevelopmentVolume.7, No.2.

The Journal is a scholarly publication that offers readers an opportunity to
interact with pertinent and emerging themes on Conflict Management and
Sustainable Development.

The 2F century has witnessed a number of challenges that have captured
global attention. These include climate change, conflicts between nations,
economic challenges and a global health pandemic. In the midst of these
challenges, the role of Sustainable Develeptibecomes more vital. One of

the goals of Sustainable Development is to achieve intergenerational equity
by meeting the needs of the present generation without compromising the
ability of future generations to meet their needs.

The Journal has witnessémendous growth since its launch. It is now
widely accepted as one of the most authoritative and credible publications
on Conflict Management and Sustainable Development. It is a valuable
resource for scholars, authors, readers, students, policy naakbeseryone
interested in broadening their understanding in the areas of Conflict
management and Sustainable development.

The Journal is peer reviewed and refereed in order to adhere to the highest
guality of academic standards and credibility of infaiiora

This issue contains papers on key thematic areas of Conflict management
and Sustainable development includiegloring Conflict Management and
the Environment: The Kenyan Journey
Relationship with other AdvocateRevisiting the Place of Indigenous
Knowledge in the Sustainable Development Agenda in Kenya;
Intergovernmental Dispute Resolution: Analysing the Application and
Future of ADR;Burdensharing as a Tool to alleviate the Global Plight of
Refugees; Enhancirigecognition of Environmental Rights as Human Rights
for Sustainable Development;implementing International Humanitarian



Law and the Responsibility to Protect in Nimernational Armed Conflicts
(NIACs)i A Delicate Balance: The Case of the Tigray Crisigthiopia.

The Editorial Team welcomes feedback and suggestions from our readers
across the globe to enable us continue developing and refining the content of
the Journal in order to enhance its quality, scope and diversity.

I wish to thank the contuting authors, Editorial team, reviewers and all
those who have made this publication possible.

The Journal is available onlimetps://journalofcmsd.net

We welcome submission of papers, commentaries, case and book reviews
on the themes of Conflict Magament and Sustainable Development or
other related fields of knowledge to be considered for publication in
subsequent issues of the Journal. These submissions should be channeled to
editor@journalofcmsd.neand copied tadmin@kmco.co.ke

Dr. Kariuki Muigua, Ph.D., FCIArb, (C.Arb),
Accredited Mediator.

Editor, Nairobi,

September, 2021.
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Exploring Conflict Management and the Environment: (2021) Journalofcmsd Volume 7§2
The Kenyardourney: Kariuki Muigua

Exploring Conflict Management and the Environment: The
Kenyan Journey

By: Kariuki Muigua*

Abstract
This paper is meant to capture the main themes that have featured in Kariuki
Mui guaéds wor k, hi s contribution t

development in Kenya. It traces the running thread through his work with
the aim of demonstrating that conflictamagement and environmental
matters are not linear subjects and should be treated as such as they impact
on every sphere of the human life. The paper is also important in that it traces
the jurisprudential development of these themes within the Kenyan
framework to show how far we have come as a country in guaranteeing
environmental rights and creates an opportunity for the stakeholders in the
justice sector and environmental management to reflect on the successes,
challenges and the future prospects in emguthat every Kenyan will
access justice and a right to clean and healthy environment.

1. Introduction

The discourse on conflict management and the environment in Kenya has a
come a long way. Various authors have voiced their opinion on the debates
basedon the developing international jurisprudence and the evolving
domestic laws. One author who has been very consistent in exploring the
same has been Kariuki Muigua. He has explored different topics including
but not limited to: Access to Justice; Altelimat Dispute Resolution;
Arbitration; Alternative Dispute Resolution and Access to Justice;
Sustainable Development; Environment/Bridges; Mediation; Negotiation;
and Democracy/Environmental Democracy. His immense knowledge and
understanding of the topics$aot only been instrumental in informing legal
debates but also in creating real change as far as practical application to real
situations is concerned. His expertise has earned him both national and
international accolades, with him being descrilaeda highly respected
arbitrator and mediator with a sterling background in commercial and
constitutional cases, as well as matters relating to the environment and
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natur al .Y éds avarkschave dot only assisted students and
academicians but also hakee en wi dely quoted by ¢
paper offers a recap of the works of Kariuki Muigua related to the above
listed topics.

2. Exploring Conflict Management and the Environment: Tracing the
Steps

2.1 Access to Justice

The quest for justice iKenya predates the current Constitution of Kenya
which was promulgated in 2010. Before then, there was little by way of
statutory or legal instruments in Kenya that provided for the legal channels
t hat guaranteed t he ci tnmueheftheyebate ac c
surrounding access to justice were mainly based on enhancing the efficacy
of the national courts and tribunals, which were considered as the major
channels of accessing justice. While some of the works by Muigua that
predate the 2010 Cstitution acknowledged the place of Courts in the access
to justice agenda, they also recommended the exploration of alternative
means that would address such challenges aseffestiveness, time,
physical accessibility and literacy levels among conssmiustice, among
others?

Kariuki Muigua has also published extensively after the 2010 Constitution
on the subject of access to justicépart from the publications, Kariuki

* PhD in Law (Nrb), FCIArb (Chartered Arbitrator), LL. B (Hons) Nrb, LL.M
(Environmental Law) Nrb; Dip. In Law (KSL); FCPS (K); Dip. In Arbitration
(UK); MKIM; Mediator; Consultant: Lead expert EIA/EA NEMA; BSI ISO/IEC
27001:2005 ISMS Lead Aitdr/ Implementer; Advocate of the High Court of
Kenya; Senior Lecturer at the University of Nairobi, School of Law [April, 2020].

Ihttps://www.chambersandpartners.com/123/645/editorial/2/1/glabata
disputeresolutionarbitrators
2 Muigua, K.,Access to Justice: Promoting Court and Alternative Dispute Strategies
(Available at http://www.kmco.co.ke/index.php/publications/Ha8esso-justice
promotingcourtandalternativedisputeresolutionstrategies
3 Muigua, K., Alternative DisputeResolution and Access to Justice in Kenya,
Glenwood Publishers, Nairoli 2015; Muigua, K., Improving Access to Justice:
Legislative and Administrative Reforms under the Constitution, Workshop on
Access to Justice Tuesday, 23rd October 2012 at Sankard, Médstlands.

2



Exploring Conflict Management and the Environment: (2021) Journalofcmsd Volume 7§2
The Kenyardourney: Kariuki Muigua

Muigua has also widely consulted on the subject for both public bodies and
the NonGovernmental Organizations (NGJs).

Notably, Kariuki Muigua has also published some works exploring the link
between access to justice and Alternative Dispute Resolution mechanisms
access to justice and natural resources, among others. However, these will
be revisited under different thematic subtitles in this paper.

2.2 Alternative Dispute Resolution Mechanisms

Before the current constitutional dispensation, there wadltittéd literature

on the topic of Alternative Dispute Resolution (ADR) mechanisms. When
Muigua first set out to formally contribute to the debate on the role of ADR
mechanisms in not only enhancing access to justice but also the applicability
of these mechdsms to various conflicts such as natural resource related
conflicts, he wrote his Master of Laws (LLM) Thesis on the topic of

Available at http://www.kmco.co.ke/index.php/publicatioksligua, K. & Kariuki,
F.,.6 ADR, Access to Justice and Devel opme
Vol. 1, No. 1, June 2015.
4 Engaged as a Consultant by the Commission for thdehmgntation of the
Constitution and | DLO i nFramewerp fortheng t h
Consolidation and Harmonization of National Policies, Strategies and
Legislative Instruments Relating to Access to Justice in Kenya September to
October 2012Engayed as a consultant by the Commission for the Implementation
of the Constitution, International Law Development Organisation and the United
Nations Devel opment PRepog foa Rewiesv ofi Policyp r e p a
Legislation and Administrative Structures on Access to Justice: Existing Gaps
and Proposed Reforms to Align with the Constitutio® 2015; Engaged as a
consultant by the Commission for the Implementation of the Constitution,
International Law Development Organisation and the United Nations Dewetap
Progr amme i nRemort toptherlnstitujonatizatin of Traditional
Dispute Resolution Mechanisms (TDRMs) and other Community Justice
Systems2015; Engaged as a consultant by the International Law Development
Organisation (IDLO) inthe Consul a n ¢ yBaseline ABsessment, Situational
Analysis & Recommendati on Report of Ke
Development and Alignment of Legal & Policy Framework with Aim to Deepen
ADR for Access to Justice and Commercial Disput@s January 2018;
5 Muigua, K., Alternative Dispute Resolution and Access to Justice in Kenya,
Glenwood Publishers, Nairoli 2015; He has also immensely contributed to the
Chartered Institute of Arbitrators (Kenya) Journal, Alternative Dispute Resolution,
where he is also the Maging Editor, among many other journals, both local and
international. His publications dwell on various aspects of access to justice and their
link with ADR mechanisms.

3
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0 r e s o | oatuialoresouraef conflicts in Kenya through arbitration and
medi at i o°nThis is howeRed Mobto say tHakfore then he had not
written or published anything on ADR mechanisms.

In 2011, he completed his Ph.D thesis on the applicability of mediation in
resolving environmental conflicts in Ken§&he thesis critically examined

the nature and scope of envirbental conflicts in Kenya; the legal and
institutional mechanisms in place at the time to address these conflicts; and
their adequacy. The main focus of the discourse was if and how mediation
could be applied in resolving environmental conflicts in Kenya.

His publications and writings cover the whole spectrum of ADR including
arbitration, mediation, negotiation, conciliation and the hybrid methods
falling under each of these.

2.2.1 Arbitration

Arbitration is one of the mechanisms that are commonlyrnedeto as
alternative dispute resolution mechanisms (ADRitration is defined as

a mechanism for the settlement of disputes, which usually takes place in
private, pursuant to an agreement between two or more parties, under which
the parties agree teelbound by the decision to be given by the arbitrator
according to law, or if so agreed, other considerations after a full hearing,
such decision being enforceable at Paw.

In line with his vast experience in arbitration matters, Kariuki Muigua has
papersand b oo ks o %ettliagrDisputes thraughoArbitratian in

SMui gua, K., AiThe Resolution of Natura
Arbitrat i on and - AMRBiskertatibni sabmibted in partial fulfillment of the
requirements for the Degree of Master of Laws of the University of Nairobi, March
2005.
" His active membership and contribution to the activities of the Chartered Institute
of Arbitrators goes beyond the year 2005.
8 Doctor of Philosophy in Law (Ph.D-2011;
Thesis titled AResolving Environment al
the University of Nairobi on 02/12/2011 focusing on the areas of Public
ParticipationMediation and Environmental Democracy.
9 Barnstein, R. The Handbook of Arbitration Practice: General Principles
(Part 2) (Sweet & Maxwell, London, 1998), p.313.

4
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Kenan 06 i s a book that T hceurbroeorktélsy piurb
was | argely informed by the author
growth and embracing of ADR as part of access to justice framework in
Kenya is supported by progressive literature that would allow more people

to appreciatehte place of ADR. Before the publication of this book, there

was little local literature to support the work of arbitration institutions that
offer training services, such as the Chartered Institute of Arbitrators, among
others.

The book has been instrumal in not only making it easier for both
practitioners and students to understand and appreciate the elements as well
as stages of arbitration process but has also demystified the arbitration
process for the general reader who is looking for general llkolge. Judges

and magistrates looking for quick reference materials have also found the
book and his other related articles uséful.

10 Muigua, K., Settling Disputes through Arbitration in Kenyd? Bd., Glenwood
Publishers, Naobii 2017.

11 See Shafi Grewal Kaka (Chairperson) & 3 others v v International Air Transport
Association (IATA),Civil Case 605 of 2015ara. 38:

38. This was a clear intimation that the Plaintiff was not the appropriate
party to seek the review and thwant of the locus standi.

In the treatise oSettling Disputes Through Arbitration In Kenya By

Dr. Kariuki Muigua page 46 the author opines that;

AiApplicant must be a party to a
a person claiming through ispgersonal representative or trustee

in bankruptcy. This requirement is in view of the doctrine of
privity of a contract which is to the effect that only parties to a
contract can enforce it and a stranger to a contract cannot enforce
ito

See alsdSynergy Industrial Credit Limited v Cape Holdings Limited [2019]
eKLR, Petition No. 2 of 2017

[121] Confidentiality is also important in many commercial transactions.
Some parties do not want their business secrets to be divulged to the entire
public as is oftenhte case with litigation. In this regard, one of the reasons
why Arbitration is preferred as a means of dispute resolution is because it
enhances confidentiality and creates a less tense atmosphere of dispute
resolution. As Dr. Kariuki Muigua has observed:
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Kari uki Mui guads work has been very
of arbitration especially within the business andmercial community?

AUnl ess parties agree otherwise i
al | the aspects of the case are
dread humiliation or condemnation or for those who simply do

not want sensitive information to be disclosed, Arbitration allows
settlement of disputes without exposure [@3 Kariuki Muigua

(Dr.), Constitutional Supremacy over Arbitration in Kenya,

March, 2016, pp. 11]

[149] Because the Kenyan Arbitration Act of 1995 puts emphasis on the
concept of finality in arbitration and the above stated public policy to
promote arbitration as encapsulated in Article 159(2)(c), save as stated in the
Arbitration Act, awards should be imp#ous to court intervention as a
matter of public policy. Unwarranted judicial review of arbitral proceedings
will simply defeat the object of the Arbitration Act. The role of courts should
therefore be merely facilitative otherwise excessive judiciatHeatence with
awards will not only be a paralyzing blow to the healthy functioning of
arbitration in this country but will also be a clear negation of the legislative
inten{29 Kariuki Muigua (Dr.), Alternative Dispute Resolution and Access
to Justice irkenya, Glenwood Publishers Limited, 2015, pp. 116, 14f7.]
the Arbitration Act.

See alsaCape Holdings Limited v Synergy Industrial Credit Limited [2016]
eKLR, Miscellaneous Civil Application 114 & 126 of 2015 (Consolidated)

96. under section 17 of the Arbitration Act, the arbitrator is empowered to
decide on the existence and validity of an arbitration agreement, however,
the arbitrator is bound by the terms of the reference and the issues in dispute
mu s t b e i c o the¢ martgslinahe egleerhent to arbitrate as a
subject of a reference. S&ettling Disputes Through Arbitration In
Kenya By Dr K Muigua page 930

12 See Modern Holdings (EA) Limited v Kenya Ports Authority [2020] eKLR,
Petition 20 of 2017:

40. We agree ith the appellant that arbitrations are private proceedings. As
Dr. Kariuki Muigua has observed:

AUnl ess parties agree otherwise i
the aspects of the case are conf
humiliation or condemnatioor for those who simply do not want
sensitive information to be disclosed, Arbitration allows settlement
of disputes without exposurgd Kariuki Muigua (Dr.),
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2.2.2 Mediation

Mediation results from a process where two or more parties fail to resolve
their differences through negotiation, hence the need to involve a third party

to facilitate the negotiation process. While a lot has beettewron the
advantages and di sadvantages of mec
mediation are unique in a number of ways.

Kariuki Muigua has not only immensely contributed to the teaching of
mediation in Kenya but has also consulted widely for thiiciary and has
been playing an instrumental role in setting up a formal framework for
mediation practice in the countf¥.

His work titted 6 Resol ving Conflicts tthroug
discusses the process of mediation in the context of Africatititraal

setting. The book acknowledges the context within which mediation in the
African traditional societies was conducted, and that is, the ultimate end was

Constitutional Supremacy over Arbitration in Kenyéarch, 2016,
pp. 11

13 Engaged as a consultant by the International Law Development Organisation
(1 DL O) in the Consultancy on @ABaselin
Recommendati on Report of Kenyabds ADR M«
Alignment of Legal & Policy Framewd with Aim to Deepen ADR for Access to
Justice and Codaneary?018; Engdyedsap aiGomssltant by CIC
and I DLO in preparing the report on th
Harmonization of National Policies, Strategies and Legiadtistruments Relating
to Access t o-Septanberto ©ctoben20KeEmngaged as a consultant
by the Commission for the Implementation of the Constitution, International Law
Development Organisation and the United Nations Development Programme
preparing a AReport for Review of Polic
on Access to Justice: Existing Gaps and Proposed Reforms to Align with the
Const i-t2016;i Engaged as a consultant by the Commission for the
Implementation of the&Constitution, International Law Development Organisation
and the United Nations Devel opment Pro
Institutionalization of Traditional Dispute Resolution Mechanisms (TDRMs) and
other Community Justice Syster?815; MuiguaK., Tribunals within the Justice
System in Kenya: Integrating Alternative Dispute Resolution in Conflict
Management , Paper presented at the Judi
held on 24th May 2019 at Sarova Whitesands Beach Hotel, Mombasa.
14 Muigua, K., Resolving Conflicts through Mediation in Kenya, Glenwood
Publishers, Nairobi," ed., 2017.
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to foster peaceful coexistence through collaborative conflict resoltttion.

The book also recogges the fact that mediation process involves more than
appreciating the issues in conflic
psychological issues. The psychological issues as discussed in this book
require the mediator to come up with creative solutibaswould help them

address the® partiesod needs.

06Resol ving Conflicts is&bookuhgthpregdresd i at
anyone willing to start their journey in mediation through first,
understanding the basic concepts of mediation, secondly, tloesgrof

medi ation in terms of dos and donoi
conduct a successful mediation. While it is acknowledged that one may
require advanced professional training in mediation, this book is definitely

an important resource woffering the first step towards this journey.

Kenyan Judiciary has since embraced and put in a place a framework for
courtannexed mediation. The Court Annexed Mediation has so far played
an important role in enhancing access to justice in Kenya. Theigty
acknowledges that for cases that have been referred to mediation, the average
time for their conclusion is less in comparison to the time taken under the
normal court process.ts continued success will however depend on how
effectively the stakeholders preserve the positive aspects of the process
which make it attractive.

Even as the ADR Policy gears towards mainstreaming the mediation process,
the key benefits of a mediatigprocess must be upheld.

15 See Chapter Twdviuigua, K.,Resolving Conflicts through Mediation in Kenya,
Glenwood Publishers, Nairobi,"2ed., 2017; See also Chapter Eight on the
Mediation Paradigm.
16 See Chapter Ninéuigua, K.,Resolving Conflicts through Mediation in Kenya,
Glenwood Publishers, Nairobi'%d., 2017.
1" Muigua, K., Enhancing The Court Annexed Mediation Environment in Kenya, A
Paper Presented at th& RICIA International Arbitration Conference held from
4thto 6thMarch 2020 in Mombasa, Kenya. Available at http://kmco.co.ke/wp
content/uploads/2020/03/Enhancilige-Court AnnexedMediationEnvironmert
in-Kenya00000002.pdf
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2.2.3 Negotiation

Negotiation has been part of the African culture for centuries since it has
always been the first port of call in resolving conflicts among communities.
The applicability of negotiation and its various forms leeen discussed
extensively i n Képtably kegotiMionisghe firsi stepwo r
towards mediation process.

Article 159 of the 2010 Constitution of Kenya acknowledges this as it lists
negotiation as part of the acceptable ADR processeity& It is also a
part of conciliation as confirmed by Kenyan couftslegotiation becomes
even more relevant with the formal introduction of mediation into the
Kenyan judicial process.

18 See Chapter SeveMuigua, K.,ResolvingConflicts through Mediation in Kenya,
Glenwood Publishers, Nairobi'%d., 2017.

19 Karen Blixen Camp Limited v Kenya Hotels and Allied Workers Union [2018]
eKLR, Civil Appeal 100 of 2013:

"ADR mechanisms are flexible and parties retain control of their dispute
settlement. The Industrial Justice System would be slowed down
considerably, if parties went seeking for support of trade dispute
proceedings from the Civil Courts. There were optiapen to the
claimant, but the exercise of these options would have resulted in delay.
The role of Labour Officers under the Employment Act 2007 is to facilitate
parties in their attempt to arrive at a voluntary settlement. There is no
obligation imposed v an employee who is unfairly dismissed to initially
seek the intervention of the Labour Office. Failure to seek the assistance of
the Labour Office in any event would not invalidate a claim filed in Court.

It should always be understood that even in emibg the ADR
mechanisms, parties are mindful of other statutory constraints such as time
limits. A party should not be compelled to go through theadjadicatory
mechanism if in so doing for instance, that party ends up having his/her
claim timebarred wnder section 90 of the Employment Act. Diplomatic
means of settlement should be seen as complimentary to Adjudication.
Negotiation in particular, as seen daily in the work we do here, is not
closed out by initiation of litigatiog . "

9
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6Resolving Conflicts hSetlingghispuse di a
through Arbitration in Keny& and Alternative Dispute Resolution and
Access to Justice in Kerfyabooks all carry comprehensive discussions on
negotiation process and the various aspects of negotiation.

Notably, the Mediation Book) Re s o | v i t& throughoMedidtian dn

K e n ydaed not discuss negotiation as an abstract process but ably
establishes the relationship between negotiation and mediation. It clearly
demonstrates the link between the negotiation process and the mediation
process for boththe general reader and the professional mediation
enthusiast$®

2.3 Alternative Dispute Resolution and Access to Justice

The pub Alieroaive iDispute Resolution and Access to Justice in
K e n ywasdwritten to not only expound on the role of ADR in enhancing
access to justiéein Kenya but also exploring the foundations of AD&s

well as the legal and institutional frameworks governing ADR in Kenya as a
tool for access to justice. The book atéfers rich discussions on if and how
ADR practice can be regulated for current and future purffosesrder to
enhance its effectiveness.

The book ably establishes the link between ADR and access to3listiae
way that has made it easier for theketholders in the local ADR industry to
promote ADR as a tool for realisation of access to justice for all. This is in

20 Muigua, K., ResolvingConflicts through Mediation in Kenya, Glenwood
Publishers, Nairoli 2013.
2! Muigua, K., Settling Disputes through Arbitration in Keny#, Bd., Glenwood
Publishers, Nairoli 2017.
22 Muigua, K., Alternative Dispute Resolution and Access to Justiceeiny#
Glenwood Publishers, Nairobi2015.
23 See Chapters one and seven, Resolving Conflicts through Mediation in Kenya,
Glenwood Publishers, Nairobi2013.
24 See Chapter six, Muigua, K., Alternative Dispute Resolution and Access to Justice
in Kenya, Glewood Publishers, Nairolji2015.
25See Chapter Three, Muigua, K., Alternative Dispute Resolution and Access to
Justice in Kenya, Glenwood Publishers, NaifioB015.
26 See Chapter Seven, Muigua, K., Alternative Dispute Resolution and Access to
Justice m Kenya, Glenwood Publishers, Nairdb2015.
27 See Chapter six, Muigua, K., Alternative Dispute Resolution and Access to Justice
in Kenya, Glenwood Publishers, Nairab2015.
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line with the provisions of Article 159 of the Constitution of Kenya which
requires Kenyan courts and tribunals to promote ADR.

The bod cautions the stakeholders in the justice system on the challenges
that they are likely to face when putting in place the ecannexed ADR
processes, and especially mediation. However, it offers some possible
considerations that may go a long way in aeening such challengés.

The book on ADR and access to justiqmints a bright future for ADR
practice in the country but subject to a few adjustments in its practice and
regulation®®* Some of the recommendations by Muigua as captured in this
book are beig implemented through different channels by the Judiciary as
well as other policy makers.

The proposition of a lawyer as a negotiator, mediator and peacéhia@er

also seen such professional institutions as the Law Society of Kenya
collaborating more ith ADR professional training bodies to equip the
lawyers and advocates with the necessary skills, a step in the right direction.

Mui guads 3paisb brguesathaivith radequate legal and policy
framework on the application of ADR in Kenya, it isspible to create
awareness on ADR mechanisms for everyone, including the poor who may
well be aware of their right of access to jusbaglacking means of realizing

the same. It calls for consolidating and harmonizing the vargtatutes
relating to ADR with the Constitution, in order to ensure access to justice by
all becomes a reality.

28 See Chapter five, Muigua, K., Alternative Dispute Resolution and Access to
Justice in Kenya, Glenwood Publishers, NaifoBD15.

22 Muigua, K., Alternative Dispute Resolution and Access to Justice in Kenya,
Glenwood Publishers, Nairobi2015.

30 See Chapter Nine, Muigua, K., Alternative Dispute Resolution and Access to
Justice in Kenya, Glenwood Publishers, NaifioB015.

31 See Chapter Eight, Muigua, K., Alternative Dispute Resolution and Access to
Justice in Kenya, Glenwood Publishers, NaifioB015.

32 Muigua, K., Alternative Dispute Resolution and Access to Justice in Kenya,
Glenwood Publishers, Nairobi2015.
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As advocated for in this publication, that continued sensitization of the key
players in the Government, the judiciary, legal practitionbissiness
community and the public at large will also boost support for ADR
mechanisms in all possible aspects as contemplated under the Constitution
and various statutes, there have been an increase in efforts geared towards
achieving this*® The book ackneledges that a full appreciation of the
workings of ADR mechanisms is key in achieving widespread yet effective
use of ADR and TDR mechanisms for access to justice.

The recommendations made in the ADR and Access to Justice Book were
informed by the factiat the 2010 Constitution and the resultant statutes have
been widening the scope of application of ADR mechanisms. The book could
not therefore have come at a better time.

The timing of the ADR and Access to Justice Book was also critical
considering that the Judiciary, the Nairobi Centre for International
Arbitration and other key stakeholders in the justice sector has since come
up with theDraft National ADR Policfwhoseultimate goal was to lay the
framework for the ADR legislation.

2.4 Sustainable Developmenrthe Bridges that Bind?

Sustainable development agenda has gained the support of the international
community as part of adopting an integrated approach to devehiissues

and environmental conservation and protection. Sustainable development
seeks to ensure that all development activities are conscious of
environment al conservation and pro
Nurturing Our Environment for Sustainableeizelopment (Glenwood
Publishers, Nairobi 2016) discusses in depth the various bridges that
emerge from sustainable development and development activities. The

33 For instance, Kariuki Muigua waBngaged as a consultant by the International

Law Development Organisation (IDLO) in th€ons ul t a Baseline on f
Assessment , Situational Anal ysi s & Re
Mechanisms towards Development and Alignment of Legal & Policy Framework
with Aim to Deepen ADR for Access to Justice and Commercial Dispdsesiary

2018.

This consultancy also involved several public for a where various stakeholders
exchanged their views.

34
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underlying thread in this book is to promote sound environmental
governance and management $oistainable development. The discourse
recognises that sustainable development agenda not only deals with the

environment, but it seeks to addr e
livelihoods and consequently the sustainability of environment andahatu
resources. This is in recognition o

depend on the natural and other environmental resources.

For instance, the book addresses the national obligations on environment and
sustainable development; basic prihe#p of sustainable development;
general approaches to sustainability and sustainable development debate; the
link between human rights and sustainable development; natural resources
exploitation; climate change; environmental security; food security;;trade
indigenous knowledge; gender equity; and natural resource conflicts, among
others.

As rightly captured i n Mui guads o
sustainable development agenda is not only concerned with environmental
matters. Instead, it adopts hadnthropocentric and ecocentric approaches.
Mui guadés work argues for promoti on
two approaches: Some of the running themes that are informed by the
anthropocentric approach to environmental management include Poverty
Eradication, Food SecurityEnvironmental DemocragyEnvironmental

Justice Environmental Securify Public Participation,Gender Equity,
Access To Information, Conflicts Managemearmongst others.

All these themes are discussed within the broader theme of human rights
while emphasizing the special relationshigtween human rights and the
environment. This is particularly important in light of the new Constitutional
provisions on governance and in the Bill of Rigim~uding Articles of the
Constitution that touch on environment and reltuesource®

Ecocentric arguments also inform the discussion on themes such as
combating climate change, impact of resource extraction, environmental
health, and environmental conservation for the sake of the Mother Nature.

35 Muigua, K., Nurturing Our Environment for Sustainable Development, Glenwood
Publishers, Nairoki 2016, pp. xixii.
13
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However, promoting such rights as the right to a clead healthy
environment has both anthropocentric and ecocentric benefits and should
therefore be pursu€et.

Thus, as seen in Mui guabs wor k., t
advocates for an integrated approach to tackling environmental management
challenges as well as social problems affecting the soéidtiis is in line

with the UNDPG6s approach in the rec
for inclusivity, sustained political commitment and national ownership
alongside the need to have gender egualind integrated planning,
budgeting and monitoring as part of achieving the 2030 Sustainable
Development Goals (SDGs) ageriéa.

OECD also calls for an integrated approach to the implementation of
sustainable development and argues that many SD@ten@nnected with
each other; an integrated approach implies managing -ofésleand
maximising synergies across targéts.

Mui guadés work succinctly captures
themes on sustainable development and ably capturesstificqtions for
an integrated approach to the realisation of the sustainable development

36 Muigua, K., Nurturing Our Envonment for Sustainable Development, Glenwood
Publishers, Nairobi 2016, p. xii.
37 See also Hussein Abaza and Andrea Baranzini, Implementing Sustainable
Development: Integrated Assessment and Participatory Dediéading Processes
(Edward Elgar Publishig 2002).
%United Nations Devel opment Progr amme,
to be inclusive, participatory and botteasmp , 6 J u | 18, 2017. Ava
https://www.undp.org/content/undp/en/home/presscenter/pressreleases/2017/07/18/
implementatiorof-2030-agendahasto-beinclusiveparticipatoryandbottom
up. ht ml [ Accessed on 6/4/ 20207 ; See
to the Sustainable Devel opment Goal s
2019) <https://aer.eulintegrategproacksdgs/> accessed 6 April 2020;
®Rizza Ambra, O6An I ntegrated Approach
(Assembly of European Regions, 4 March 2019) <https://aer.eu/integrated
approacksdgs/> accessed 6 April 2020.
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goals?® Notably, the themes of Poverty EradicatihnFood Securit§?,
Environmental Democradf, Environmental Jstice**, Environmental

40 Muigua, K., Nurturing Our Environrme for Sustainable Development, Glenwood
Publishers, Nairoli 2016, p. 343.

“Muigua, K,Ut i I i zing Africads Natural Resou
http://lwww.kmco.co.ke/attachments/article/121/Utilizing%20Africa's%20Natural
%20Resources%20t0%2igRt%20Poverty26th%20March,2014.pdf

42 Muigua, K., Achieving the Right to Food for Sustainable Development in Kenya,
Paper Presented at the Public Engagement Forum on the Right to Food Inception
Meeting held on 24th July 2018 at the African Population and Health Research
Center (APHRC) Campus, available at http://kmco.co.ke/wp
content/uploads/2018/08/Achievirige-Right-to-Foodfor-Sustainable
Developmenin-KenyaPresentatiorAfrican-PopulationandHealthResearch
CenterAPHRC-Campus24th-July-2018.pdf ; Muigua, K., Food Security and
Environmental Sustainability in Kenya. (Available at
http://www.kmco.co.ke/index.php/publications/ifbd-securityand
environmentakustainabilityin-kenya);

“Mui guaEnhKkanciong Environmental Democrac
Law Journal, Vol. 4No. 1,2008;Muigua, K., Realising Environmental Democracy

in Kenya, available at http://kmco.co.keAgpntent/uploads/2018/08/REALISING
ENVIRONMENTAL-DEMOCRACY-IN-KENYA -4th-May-20181-1.pdf .
“Muigua, K., AChapter 25: Nat urtad Res
Management for Attainment of Enhbbdbte onme:
and Collins Odote, eds., Blazing the TrailPr of essor Charl es Ok
Legacy In The Development of Environmental Law (University of Nairobi, March,
2019); Muigua,K . and Kari uki , F., 6 Towar ds En
Journal of Conflict Management and Sustainable Development, Volume 1, No 1,
(2017); Muigua, K., Natural Resource Conflicts in Kenya: Effective Management

for Attainment of Environmental Justid@aper Presented at the Fourth Symposium

and Third Scientific Conference of the Association of Environmental Law Lecturers

in African Universities, held at the Kenya School of Law, Karen Campus, Nairobi

on 14th17th December, 2015. (Available at
http://www.kmco.co.ke/index.php/publications); Muigua, K., Reflections on ADR
and Environmental justice in Kenya (Available at

http://www.kmco.co.ke/index.php/publications/gaflectionson-adrand
environmentajusticein-kenya).
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Security®, Public Participatiott, Gender Equity/, Access To Informatidf,
Conflicts Managemefit, combating climate chaetf, impact of resource

4% Muigua, K., Achieving Environmetal Security in Kenya, available at
http://www.kmco.co.ke/attachments/article/165/Environmental%20Security%20in
%20Kenya%2027th%200ctober%202015.pdf .

46 Muigua, K., Towards meaningful Public Participation in Natural Resource
Management in Kenya. (Available at
http://www.kmco.co.ke/index.php/publications/1&&vardsmeaningfuipublic-
participationin-naturalresourcemanagemenin-kenya).

““Mui gua, K., 6Attaining Gender Equity
Journal of Conflict Management and Sustalaabevelopment, Volume 2, No 2,
(2018).

“Mui gua, K., 6l nformation Security Man
Company Secretary, 6 The Professional \Y
Certified Public Secretaries of Kenya, May, 2010.

“Muigua, K , o6l nternational I nvestment Law

Environment al Damage and Sustainabl e

Management and Sustainable Development, Volume 3, No 1, (May, 2019); Muigua,
K. and Maina, N. , ofbemnierial Disputes: Qpportumites me n |
for t he Nairobi Centre for I nternat.i
Management and Sustainable Development, Volume 1, No 1, (2017); Muigua, K.,
Tribunals within the Justice System in Kenya: Integrating AltéreaDispute
Resolution in Conflict Management, Paper presented at the Judiciary's 1st Annual
Tribunal sdéd Symposium held on 24th May
MombasaMuigua, K.,Natural Resources and Conflict Management in East Africa,
Paper Pesented at the 1st NCMG East African ADR Summit held at the Windsor
Golf Hotel, Nairobi on 25th & 26th September, 2014. (Available at
http://www.kmco.co.ke/index.php/publications); Muigua, K., Conflict Management
Mechanisms for Effective Environmental Gammance in Kenya, available at
http://kmco.co.ke/wgcontent/uploads/2018/09/Conflidanagement
Mechanismsgor-EnvironmentalGovernanceKariuki-Muigua-Septembe018.pdf
; Muigua, K., Harnessing Traditional Knowledge for Environmental Conflict
Management n Kenya, available at
http://www.kmco.co.ke/attachments/article/175/TRADITIONAL%20KNOWLED
GE%20AND%20CONFLICT%20MANAGEMENT25%20April%202016.pdf.
°Gichira, P.S, Agwata, J.F & Muigua, K.
Devel opi ng Cd afhawr RoleyandGlobaliaatrom ¥ol. 22 (2014),
pp. X7.
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extractiol, environmental health and environmental conservation for the
sake of the Mother Nature are not only discussed in his text books but have
also been critically explored in his other works published as academic papers
andarticles.

"Muigua, K., fAUtilising Kenyad6s Marine
Herausgegeben von Prof. Dr. Patricia KanMbiote, Prof. Dr. Alexander Paterson,

Prof. Dr. Oliver C. Ruppel, LL.M.Prof. Dr. Bibobra Bello Orubebe, Prof. Dr.
Emmanuel D. Kam Yogo (eds), Law | Environment | Africa, January, 2019, 724 S.,
Gebunden, ISBN 978-848752874, Publication of the 5th Symposium | 4th
Scientific Conference | 2018 of the Association of Envirental Law Lecturers

from African Universities in cooperation with the Climate Policy and Energy
Security Programme for St®aharan Africa of the KonrafldenauesStiftung and

UN Environment . ; Mui gua, K., ORefl ecti
Equithl e Benefit Sharing in Kenya, 06 The L
No. 1, 2019: 4 2 ; Mui gua, K., 6l nternational I T
Human Right s, Environment al Damage and
Conflict Management anBlustainable Development, Volume 3, No 1, (May, 2019);

Mui gua, K., 6Safeguarding Environment a

Journal, Vol. 1V, (2012013), pp. 27294; Muigua, K., Natural Resource Conflicts

in Kenya: Effective Management for Attainmteof Environmental Justice, Paper
Presented at the Fourth Symposium and Third Scientific Conference of the
Association of Environmental Law Lecturers in African Universities, held at the
Kenya School of Law, Karen Campus, Nairobi on 1#fith December, 2.
(Available at

http://www.kmco.co.ke/index.php/publications ); Muigua, K., Multinational
Corporations, Investment and Natural Resource Management in Kenya, available at
http://kmco.co.ke/wgontent/uploads/2018/11/Multinatior@brporations
InvestmentandNaturalResourceManagemenin-KenyaKariuki-Muigua
November2018.pdf;Muigua, K., Devolution and Natural Resource Management in
Kenya, available dittp://kmco.co.ke/wgrontent/uploads/2018/09/Devolutiamd
NaturatResourceManagemenin-KenyaKariuki-Muigua-Septembef0181.pdf,
Muigua, K., Balancing Trade Environment and Development for Sustainability,
available at http://kmco.co.ke/wgpntent/uploads/2018/08/Balanciiigade
EnvironmentandDevelopmentfor-SustainabilityKariuki-Muigua-August

2018.gf; Muigua, K., Managing Environmental Conflicts through Participatory
Mechanisms for Sustainable Development in Kenya, available at
http://kmco.co.ke/wgcontent/uploads/2018/08/Managigyvironmental
ConflictsthroughParticipatoryMechanismsor-Sustainale-Developmenin-
KenyaKariuki-Muigua-August2018.pdf .

52 Muigua, K., Reconceptualising the Right to Clean and Healthy Environment in
Kenya, Paper Presented at the side event at the 3rd United Nations Environment
Assembly held in Nairobi, organized byetltJoN School of Law & the Centre

I nternational de Droit Compar® de | 6Env
Law on Friday 1st December 2017.
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2.5 Environment and Human Rights

2.5.1 Right to a clean and Healthy Environment

Even before the 2010 Constitution of Kenya which constitutionally
guaranteed the right of every person to a clean and healthy environment and
even provided for thkegal basis for one to pursue justice before courts if the

s ame i s viol ated, Kar i uki Mui guaébs
approach in order to assure the justiciability of the same, seeing that
environment is critical to the protection of the rightife. It is commendable

that this right is no longer in doubt in Kenya and there even exists several
court decisions affirming eveéry pe
However, this did not mark the push for clearer framework to protect and
implementthis right.

In his work, Securing Our Destiny through Effective Management of the
Environment, Muigua revisits the missteps that as a country we may have
made, inadvertently presenting new hurdles to its full implementation. He
observes that where th&igting jurisprudence is that that where a party is
unable to prove the denial, violation, infringement or threat to environmental
rights for one reason or the other, then the same risks being violated. His
argument however, is that even in such scenacmsts should step in and

use theirsuo motupowers in respect of environmental protection and
conservation to safeguard the right to clean and healthy environment of all
and promote the sustainable development agénda.

53 Article 42 of the Constitution of Kenya provides that every person has the right to
a clean and healthy emenment, which includes the righto have the environment
protected for the benefit of present and future generations through legislative and
other measures, particularly those contemplated in Article 69; and to have
obligations relating to the environmentfilled under Article 70.

54 Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publishers Limited (2020), ISBN:-9886046-06-1.

55 |bid, see alsoMuigua, K., Reconceptualising the Right to Clean and Healthy
Environment in KenyaPaper Presented at the side event at the 3rd United Nations
Environment Assembly held in Nairobi, organized by the UoN School of Law & the
Centre I nternational de Droit Compar®
School of Law on Rday 1st December 2017; Muigua, KNurturing Our
Environment for Sustainable Developmealenwood Publishers, Nairobi2016,
chapter Nine;
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2.5.2 Gender and Development

The call for public participation and the involvement of all stakeholders in

the sustainable development agenda comes with the need to ensure that the
gender aspect is also considered. This position is also constitutionally
supported by Article 27 of the Coitation which guarantees the right of

every person to equality and freedom from discriminatid®earing that
environmental and natural resources and the related conflicts impact on both
men and women, Kar i uki Mui guaobdes wor
subject of gender . I n his wor k, 0 /
Devel op me n £’ Midigna advecatgsdar ore effective legal and
institutional framework on gender equity and human rights with a view to
making a case for the practical empowentof all gender for national
development? His argument is based on a legal and moral argument in
support of the need for full participation of both gender in the sustainable
development effort®

His work on gender and development also touchasamsion of both men
and women in conflict management efforts. While advocating for the use of
ADR and TDR mechanisms in conflict management, Muigua rightly points

5627.(1) Every person is equal before the law and has the right to equal protection
and equal benefit of thaw.

(2) Equality includes the full and equal enjoyment of all rights and fundamental
freedoms.

(3) Women and men have the right to equal treatment, including the right to equal
opportunities in political, economic, cultural and social spheres.

(4) The Sate shall not discriminate directly or indirectly against any person on any
ground, including race, sex, pregnancy, marital status, health status, ethnic or social
origin, colour, age, disability, religion, conscience, belief, culture, dress, language
or birth.

(5) A person shall not discriminate directly or indirectly against another person on
any of the grounds specified or contemplated in clause (4).

(6) To give full effect to the realisation of the rights guaranteed under this Article,
the State shhltake legislative and other measures, including affirmative action
programmes and policies designed to redress any disadvantage suffered by
individuals or groups because of past discrimination.

SMui gua, K., 6Attaining Geneetr EquKewnpy
Journal of Conflict Management and Sustainable Development, Volume 2, No 2,
(2018).

%8 1bid.

59 See also Muigua, K., Nurturing Our Environment for Sustainable Development,
Glenwood Publishers, Nairobi2016, chapter Twelve.
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out that traditionally, these mechanisms have often demonstrated some
gender discriminatioagainst womef He points out thaf DR mechanisms

have traditionally had some disadvantages such as: potential disfegard
basic human rights and gender imbalance in the composition of the
committees, among othetslt is in this recognition that théand Act,
20122 which is the substantive regime for matters pertaining to land in
Kenya lays down the guiding values and principles of land management and
administration whiclincludeinter alia: elimination of gender discrimination

in law, customs and pracés related to land and property in land;
participation, accountability and democratic decision making within
communities, the public and the Government in land dispute handling and
managemerft

Muigua correctly points out that some of the traditionadcpices have
negative impacts such as discrimination of women and persons with
disabilities®* and it is against this fact that the Constitution retains the test of
nonrepugnancy while applying traditional justice systémhis is where

the Courts comeni as the legal guardians of the Bill of Human rights as
envisaged in the ConstitutiGh.

Kariuki Muigua thus asserts that in a community where gender and age is
discriminated, these prejudices will continue to be perpetuated by their
customs, unless the mmnunity is sensitized about these issues.
Mainstreaming of gender and equality rights and what the law provides will

50 Muigua, K., Akernative Dispute Resolution and Access to Justice in Kenya,
Glenwood Publishers, Nairobi2015.

61 |bid.

62 and Act, No. 6 of 2012, Laws of Kenya.

53bid, S. 4.

See generally, Muigua, K., ASecuring t
RightsforPer sons with Disabilities in Kenya

http://www.kmco.co.ke/attachments/article/117/Securing%?20the%20Realization%
200f%20Environmental%20and%20Social%20Rights%20for%20Persons%20with
%?20Disabilities%20in%20Kenya.pdSee also generally HumaRights Watch,
World Report 2013, available at
http://www.hrw.org/sites/default/files/wr2013_web.pdf.
55 Art. 159(3).
56 Art. 23.
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go a long way in ensuring that ADR and TDR mechanisms respect the rights
of all humans’

Environmental and natural resources exploitatind the resultant conflicts
affect both men and women especially based on their perceived traditional
roles and this creates the urgent need to ensure that both groups are actively
and meaningfully included in all management issues. Kariuki Muigua
observeghat Women elders also played a key role in resolving confficts

This is buttressed by the fact that among the traditional Igbo society in
Eastern Nigeria, women are the sustainers and healers of human
relationship$® Chinua Achebe buttresses this point further in his renowned
novel, Things Fall Partwhere he asserts as follows:

Anéwhen a father beats his child
hut. A man belongs to his father when things are good and life is
sweet. But whethere is sorrow and bitterness, he finds refuge in his
mot herl and. Your motHRer is there

This is true in virtually all the other African communities. The role of the
Luo women, for instance, is also well documented in various stageaa# pe
processes in their community. They could directly or indirectly intervene
through elders and women networks within the warring factions to bring
peace’!

However, while the above is true, Muigua is quick to point out that a critical
look at the culture of most of the other African communities reveals that the
role of women as compared to men in conflict managememntities was
and is still negligible’? Thus, while the Constitution of Kenya calls for

67 Muigua, K., Alternative Dispute Resolution and Access to Justice in Kenya,
Glenwood Publishers, Nairobi2015.
58 1bid.
89 Brock-Utne, B., "Indigenous conflict resolutiom Africa," op cit., p.13.
0 Achebe, C., Things Fall Apart, (William Heinemann Ltd, London, 1958) (As
quoted in BrockUJtne, B., "Indigenous conflict resolutionn Af ri ca, 0 op
"Brock-Utne, B., Indigenous Confli®esolutionin Africa, op cit.
2See Alaga, E., Challenges for women in peacebuilding in West Africa, (Africa
Institute of South Africa (AISA), 2010 f. Ibewuike, V. O., African Women and
Religious Change: A study of the Western Igbo of Nigeria with a special focus on
Asaba town, (Uppsala, 2006). Available at
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empowerment and protéah of traditionally marginalised and vulnerable
groups such as women, it is important that these efforts are not only limited
to national leadership positions but also ensure that they are reflected across
the different spheres of everyday lives. Empongtoth men and women
individually will create stronger institutions even as the policy makers and
legislators ensure thatonflict management systems should require
specifically that gender issues are given adequate weight and shouttkincl
some requirement for inclusion of female conflict resolvers such as
mediators and arbitrators when appropriate, like when land rights are
involved”®

2.5.3 Democracy/Environmental Democracy

Environmental Democracy in Kenya has come a long way fronghein
virtually nonexistent concept under the laws of Kenya to one that is now
prominently recognised both under the law and the case law emanating from
the highest courts. The wording of the statutes may not specifically mention
t he words 6 emovcirraocnymbe nli latl tdlkee i dea i
words, especially in the 2010 peosbnstitutional era. For instance, Article

10 of the Constitution provides for the following national values and
principles: patriotism; national unity; sharing and devolutibpower; the

rule of law; democracy and participation of the people; human dignity;
equity; social justice; inclusiveness; equality; human rights; - non
discrimination and protection of the marginalised; good governance;
integrity; transparency and accouritdy; and sustainable development.
These values and principles ought to bind all state organs, state officers,
public officers and all persons whenever any one of them: applies or
interprets the Constitution; enacts, applies or interprets any law; @smak
implements public policy decisior$.

https://uu.divaportal.org/smash/get/diva2:167448/FULLTEXTO1.pdf [Accessed
on 6/4/2020].
BFitzpatri ck, D.;MediatdglsapdlCondict Re £@alsut iTd mo |
Aus AlIMaking Land Work Vol 2; Case Studies on Customary Land and
Development in the Pacifiq2008), Case Study No. 9, p. 175ourced from
http://www.ausaid.gov.au/publications/pdf, [Accessed on 12/4/2020].
74 Article 10 (1), Constitution of Kenya, 2010.
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The lack of environmental democracy was largely informed by thddam
approach previously adopted in Ken{aEnvironmental democracy in
environmental management matters led to the buttressing of the co
management of natural resources and environmental resoutces.
management of these resources has several advantages as it overcomes the
many limitations and pi#flls of centralized, togdown resource management
hence resulting in more efficient, appropriate and equitable resource
management’® Further, it fosters meaningful communication in the
decisionmaking process thus contributing to effective managementeof th
marine resources.

Kar i uki Mui guadés work has | argely ¢
transition’® In the Matter of the National Land Commission [2015] eK|.R
the Supreme Court of Kenya in its advisory opinion observed as follows:

Kariuki Muigua, Didi Wamukoya, Francis Kariuki in their book,
[Natural Resources and Environmental Justice in Kenya
(Glenwood Publishers Limited, Nairobi: 2015)] discuss the link
between the growth of government structures, and the delegation of
decisionmaking pevers to state agencies, such as
commissionsThey observe as follows (pages 24 to 25):

Ailn Kenya today, as the sizi
continues to grow, decisions that have previously been

> See Muigua, K., Kariuki, F., Wamukoya, D., Natural Resources and
Environmental Justice in KenyaGlenwood Publishers, Nairgi2015).
¢ |bid; Article 10, Constitution of Kenya.
1bid.
“®Mui guaEnhKkanciéng Environmental Democrac
Law Journal, Vol. 4No. 1, 2008; see aldooctor of Philosophy in Law (Ph.D.)-
2011;
Thesis titlednmKkretsall vCongf IEinawtig oi n Kenye
the University of Nairobi on 02/12/2011 focusing on the areas of Public
Participation, Mediation and Environmental Democracy; Muigua, K., Realising
Environmental Democracy in Kenya, available at http://kicecde/wp
content/uploads/2018/08/REALISINENVIRONMENTAL-DEMOCRACY-IN-
KENYA-4th-May-20181-1.pdf.
7 n the Matter of the National Land Commission [2015] eKLR, Advisory Opinion
Reference 2 of 2014.
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made by elected officials in a political process are now
being delegated by statute to technical experts in state
agencies and constitutional commission3.he rationale

is, therefore, to incorporate public values into decisions,
improve the substantive quality of decisions, resolve
conflicts among competing intessts and build trust in
institutions and edu®ate and

The Supreme Court went further to capture the place of democracy
(including environmental democracy) in the following words:

[ 3 4 Bi thu clear that the principle of thmrticipation of the
people does not stand in isolatipitis to be realised in conjunction
with other constitutional rights, especially thight of access to
information (Article 35); equality (Article 27); and thgrinciple of
democracy (Article 10(2)@)). The right to equality relates to
matters concerning land, where State agencies are encouraged also
to engage with communities, pastoralists, peasants and any other
members of the publicThus_public bodies should engage with
specific_stakeholderswhile also considering the views of other
members of the publicDemocracy is another national principle
that is enhanced by the participation of the peofte

[352] fiThe participation of the people is a constitutional
safequard, and a mechanism of accdability against State
organs, the national and county governments, as well as
commissions and independent officdsis a device for promoting
democracy, transparency, openness, integrity and effective service
delivery During the constitutioomaking praess, the Kenyan
people had raised their concerns about the hazard of exclusion from
t he St at endaking grecesses.The rConstitution has
specified those situations in which the public is assured of
participation in decisiormaking processeslt is clear that the
principle of public participation did not stop with the constitution
making process; it remains as crucial in the implementation phase
as it was in the constitutiemaking process 0

80 |bid, para. 346.
81 1bid, para. 348.
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[353]A1 agr ee f ul IOgdungaidihthecasenoRoberi e ws
Gakuru, thatpublic participation is not an abstract notion and, on
matters concerning land, State organs, the Ministry, and the NLC
must breathe life into this constitutional principle, and involve the
public in land management and adminigition; legislative plans

and processes; and polianaking processesThis is clear from the
terms of Article 10 of the Constitution, which requires these bodies
to:(a) apply or interpret this Constitution;b) enact, apply or
interpret any law; or €) make or implement public policy decisions
bearing in mind the participation of the people, and the goals of
democracy, and transparency. o0
[354]A 1 woul d Dra#t Public PatticpatiornGuidelines for
County Governmentsyhich is of persuasive authdyi in this
Advisory Opinion. It states that the importance of public
participation includes to: strengthen democracy and governance;
increase accountability; improve process, quality and results, in
decisionmaking; manage social conflicts; and enhancecass
legitimacy. Although these are not the final guidelines, they bear
similar objectives of public participation as those articulated in the
Constitution, and in the County Governments Adnally, the Draft
Guidelines provide conditions for meaninigpublic participation,
such as: (i) clarity of subjeanatter; (ii) clear structures and
process on the conduct of participation; (iii) opportunity for
balanced influences from the public in general; (iv) commitment to
the process; (v) inclusive and effige representation; (vi) integrity;
(vii) commitment to the value of public input; (viii) capacity to
engage; (ix) transparency; and (x) considerations of the social
status, economic standing, religious beliefs and ethnicity of the
members of the publicThese conditions are comparable to the
constitutional values and principles of democracy, transparency,
accountability and integrity.o
[355] Al n conclusi on, an array of
participation of the people, emerge from various sourcesstew

by superior Courts in Kenya; comparative jurisprudence from
another jurisdictions; works by scholars; draft principles and
guidelines bearing upon public participation by various State
organs and governments; and relevant constitutional and legal
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provisions. The categories of these ingredients are not cloded.
will devolve to the citizens, as well as stakeholders, to monitor the
practicability of these ingredients, and to appraise the scope for
improvement, so they may increasingly reflect théowi®f the
Constitution. o

2.5.4 International investments/Trade, Environment and Human rights
International investments and trade have come to be acknowledged to have
a great impact on not only the environment but also human rights. Kariuki
Muigua has ably discussed the relationship that exists between these
concepts and how they affect each otHar.his work, Nurturing Our
Environment for Sustainable Development, Glenwood Publishers, Nairobi
2016, he has discussed how they all relate to the sustainable development
agenda. He bases his argument on the fact that trade is considered as one of
the diving forces of economic development for all countries, usually aimed
at development and the eradication of poveéftyOn the one hand,
environmental law, both national and international, and environmental
policie®d such as promotion of renewable energyigmmental taxation

and conservation measudebelp define how countries will structure their
economic activitie&€® On the other hand, trade law affects the way in which
countries design their laws and policies in adeasch as subsidies,
technical regulabns, investment policy and taxeshat are integral to
environmental policy*

It has been argued that the main link between trade and sustainable
development is the use of noenewable raw materials to earn foreign

2Trhe Link between Trade and Devel opment
AIF Conference, Christiansborg, 12 September 2000; See also Preamble, World
Trade Organi zation, AMarrakesh Agreem
Organization. Annex 1A: Multdteral Agreements on Trade in Goods
Agreement on TradRelated Investment Measures", The Results of the
Uruguay Round of Multilateral Trade Negotiations: The Legal Texts
(World Trade Organization, Geneva, 1995), pp.-163.
8 International Institute for Sustainable Development & United Nations
Environment Programmd&rade and Green Economy: A Handbook, (International
Institute for Sustainable Development, Geneva, 2014),4p. 3
84 |bid, pp. 34.
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exchangé® This, it has been suggested, is a result of a scenario where the
dependence of the developed market economies on other mineral imports
from the developing countries has also grown, andrenawable resources

like fuels and minerals, as well as manufaetugoods, are now far more
important than tropical products and other agricultural materials in the flow
of primary products from developing to industrial countffeEhis has been

such a serious problem which has continually affected third world countries
that the Agenda 2030 for Sustainable Development aims at ensuring that
there issignificant increase in the exports of developing countries, in
particular with a view to doubling
global exports by 2028.

His work supports the assertion that equitable international trade can enable
countries to achieve food security, generate decent employment
opportunities for the poor, promote technology trarf&femsure national
economic security and support infrastructure dgwelent, not only for
moving goods to and from ports, but also for basic services such as health,
education, water, sanitation and enety.

8 Report ofthe World Commission on Environment and Development, Our
Common Future, op cit., para. 41. However, this is not to say that it is the only link.
There are other links between trade and sustainable development; if protectionism
raises barriers against mdactured exports, for example, developing nations have
less scope for diversifying away from traditional commodities. And unsustainable
development may arise not only from overuse of certain commodities but from
manufactured goods that are potentially giitlg. The Commission also observed
that the increase in protectionism in industrial countries stifles export growth and
prevents diversification from traditional exports. Consequently, if developing
countries are to reconcile a need for rapid export drovith a need to conserve the
resource base, it is imperative that they enjoy access to industrial country markets
for nontraditional exports where they enjoy a comparative advantage. (para. 51).
86 |bid, para. 40.
87 United Nations, Transforming our worldhe 2030 Agenda for Sustainable
Development, op cit., para. 17.11.
8Art. 7 of the TRIPS states that: f#The
property should contribute to the promotion of technological innovation and to the
transfer and dissemétion of technology, to the mutual advantage of producers and
users of technological knowledge and in a manner conducive to social and economic
wel fare, and to a balance of rights anc
¥Gal m®s, G. V., 6Trade as omment &d povdrtye r 0
eradicaton &6 i n United Nat i ot20s Towaid$ Bustdthabied f r
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Equitable trade may be more effectively harnessed in delivering sustainable
development when integrated into the SB&@nework as an SDG enabler,
where it would serve as a promoter for potential goals such as poverty
eradication job creation, universal healthcare and education, and a healthy
environment?

In his work, he acknowledges thaade can be instrumental for growth and
development under appropriate conditions. Trade provides a means to
overcome constraints posed by small domestic markets and allows countries
to access larger external markets, as well as skills, technology aral,capit
which in turn enable a better use of productive resources to catalyse
structural transformatiott.

Muigua supports the idea that while environment, trade and development are
clearly linked, an integrated approach that fully incorporates environmental
concerns, fair trade and sustainable development is desifable.

He also promotes the idea that an effective investment law and policy regime
should be geared towards promoting sustainable development. It should also
ensure minimal or no environmentardage® In addition, he argues that
human rights must at all times be upheld. He argues that for long lasting and
sustainable investment policies that positively impact on the lives of
communities, there is a need to ensure that the same are in linéhavith t

Development Goaldssue 4, September 2014, p. 10. UNCTAD/DITC/TED/2014/1
Available at
http://unctad.org/en/PublicationsLibrary/ditcted2014d1_en.pdf  [Accessed on
05/04/2020].
9 1bid, p.10.
91 United Nations Conference on Trade and Development, Towards an enabling
multilateral trading system for inclusive and sustainable development, @aeit,
5.
Available at http://unctad.org/meetings/en/SessionalDocuments/cimem5d5_en.pdf
[Accessed on 05/04/2020].
92 Muigua, K., Nurturing Our Environment for Sustainable Development, Glenwood
Publishers, Nairobi 2016, chapter Ten.
% Muigua, K., Internaional Investment Law and Policy in Africa: Human Rights,
Environmental Damage and Sustainable DevelopmeRaper Presented at the
Africa International Legal Awareness (AILA) Africa International Legal Awareness
(AILA)Conference Held on 5th November, 20H8 Riara University, Nairobi,
Kenya.
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principles of sustainable development especially those that seek to safeguard
human rights as well as sound environmental management and goveéfnance.

2.5.5 Traditional Ecological Knavledge, Conflict Management and
Environmental Management
While discussing the place of ecological knowledge in achieving effective
environmental and conflict management for sustainable development,
Kari uki Mui guads work extensively
knowledge but also traditional ecologicalkviedge. His work explores the
place of traditional or indigenous knowledge in environmental management
and conflict management. This is based on African traditional practices and
the subsequent internationadcognition that that respect for indigenous
knowledge, cultures and traditional practices contributes to sustainable and
equitable development and proper management of the enviroffnhéiat.
position therefore, has been that the international recognition of indigenous
knowledge means that national gowaents ought to give this knowledge
more recognition and facilitate active uptake and use of the knowledge by
communities’®

In addition, his position is that while there are commendable statutory and
constitutional provisions in view of the fact thateyhhave envisaged
indigenous or traditional knowledge within the legal framework, the real task
lies in implementing these provisions and creating opportunities for
incorporation of such knowledge in decisioaking. There is a need to
move beyond recogritn of traditional knowledge in Kenya to ensuring that
the same has been fully incorporated and reflected in degisaéing and

also implemented where the Constitution so reqdires.

Furthermore, Muigua argues that there is a clear need to integréieriedd
and formal sciences for participatory monitoring, and taking feedback to
achieve adaptive strategies for management of natural resdfindes.

94 1bid.

% 61/295. United Nations Declaration on the Rights of Indigenous Peoples,

Preamble.

9% See also Muigua, K., Nurturing Our Environment for Sustainable Development,

Glenwood Publishers, Nairobi2016, p. 254.

9 1bid, pp. 257258.

%Pandey, D. N., 6 TSyatens foi Bodivarkity Bonservatién,d g e
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position is that management of natural resources cannot afford to be the
subject of just any single bodyowledge such as the Western science, but

it has to take into consideration the plurality of knowledge systems. There is
a more fundamental reason for the integration of knowledge systems.
Application of scientific research and local knowledge contribbtgh to

the equity, opportunity, security and empowerment of local communities, as
well as to the sustainability of the natural resources. Local knowledge helps
in scenario analysis, data collection, management planning, designing of the
adaptive strategb to learn and get feedback, and institutional support to put
policies in to practice. Science, on the other hand, provides new
technologies, or helps in improvement to the existing ones. It also provides
tools for networking, storing, visualizing, andadyzing information, as well

as projecting longerm trends so that efficient solutions to complex
problems can be obtainédt.

Through assimilation of indigenous knowledge, it is possible to capture the
interests and genuine desires of the locals in ahtesource exploitation
activities. This reduces conflict, not only amongst the members of the
concerned communities, but also between the communities and the
authorities. Where they do not perceive a danger to their livelihoods, these
communities are liégly to embrace development projects and are also not
likely to turn to unconventional ways of protecting their liveliho8s.

Traditional ecological knowledge is therefore an important part and parcel
of solving environmental problems and effective canfinanagement, thus
making Kari uki Mui guads work releva

2.5.6 Role of science and Technology in environmental management
Kariuki Muigua has extensively contributed to the debate on the role of
science and technology anvironmental management. This is in line with
the constitutional provisions acknowledging the place of science and
technology in achieving sustainable developméfi. This is an

available at
http://www.infinityfoundation.com/mandala/t_es/t_es_pande_conserve.htm
[Accessed on 13/02020].
9 |bid.
100 Muigua, K., Nurturing Our Environment for Sustainable Development, p. 258.
01 see Constitution of Kenya, 2010, Article 11 (2) (b):
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internationally agreed concept that indeed science, technology and
innovation # have a role to play in realising the sustainable development
agenda® This critical role also extends to environmental management, a
central element of SDGE3 Science for sustainable development also forms
the basis of Chapter 35 of Agenda 21 whichscédir: strengthening the
scientific basis for sustainable management; enhancing scientific
understanding; improving loAgrm scientific assessment; and building up
scientific capacity and capabilitf/}

Kar i uki Mu i g u bthising $cenre andTechnolodgy for
Environmental Management in Ke/®& advocates for the use of science
and technology for environmental management in Kentyaritically

(2) The State shal

(b) recognise the role of science and indigenous technologies in the

development of the nation;
2F| orian Kongoli, O6Role of Science and
[2016] Sustainable Industrial Processing Summit, SIPSKbngoli, Florian.
"Invesiments needed for new sustainable technologies." Copper Worl@yte 1
(2016): 3; See alstikens, Gene E. "The role of science in decision making: does
evidence based science drive environmert
Environment8, no.6 (2010): e1e9; Miller, Clark A., Paul N. Edwards, and Paul
Edwards, edsChanging the atmosphere: Expert knowledge and environmental
governanceMIT press, 2001Chr i st mann, Petr a. "Effect
environmental management on cost adwgertd he role of complementary assets."
Academy of Management journd®, no. 4 (2000): 66880; Cashmore, Matthew.
"The role of science in environmental impact assessment: process and procedure
versus purpose in the development of theoBnVironmental Irpact Assessment
Review24, no. 4 (2004): 40326.
103 See also Sustainable Development Goals Targets 17.6 and 17.8 which
respecti vel y ai-South, Soutfb&uth hral tringulaNegiortalrand
international cooperation on and access to sciendendaéagy and innovation and
enhance knowledge sharing on mutually agreed terms, including through improved
coordination among existing mechanisms, in particular at the United Nations level,
and through a gl obal technolyopgrtiofale i | it
the technology bank and science, technology and innovation capadding
mechanism for least developed countries by 2017 and enhance the use of enabling
technol ogy, in particular information &
14 §6Science.Sustainabl e Devel opment
<https://sustainabledevelopment.un.org/topics/science> accessed 14 April 2020.
S Kari uki Mui gua, 6Utilising Science
Management i n Kenyabd 23. Ava-il abl
content/uploads/2020/04/Utilisin§cienceand Technologyfor-Environmental
Managemenin-Kenya.pdf [Accessed on 10/4/2020].
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discusses the various environmental management tools in Kenya. The paper
argues that environmental maeagent tools in Kenya have not been fully
effective in environmental protection and conservation as evidenced by
several environmental concerns such as pollution and degradation. Muigua
calls for the enhancement of science and technology as an environmental
management tool in Kenya in order to effectively achieve the right to a clean
and healthy environment and promote sustainable developthent.

Muigua supports the view that while Science and technology have resulted
in many environmental problems, they cand have provided effective
solutions to most, if not all, environmental problems facing the world
especially in relation to: climate change, waste management and
environmental degradatiofd’ This can be achieved through the use of
science and technology industrial waste management in order to enhance
environmental management and protection; adoption of green and clean
technologies; and climate change mitigation meastt®ghile Kenya has
made some notable progress in adopting the same, Muigua arggesafer
uptake and adoption of measures that will see more sectors embracing
science, technology and innovation. He provides suggestions that would
make this a reality.

These recommendations also notably feature in his other work such as the
book onNurturing Our Environment for Sustainable Developnf&@ind the

2020 book orSecuring Our Destiny through Effective Management of the
Environment®®, whose main running themes include the Role of Law in
Environmental Management and Governance; Implementing iGdiustal
Provisions on Natural Resources and Environmental Management in Kenya,;
Role of Corporations in Environmental Conservation and Sustainable
Development in Kenya; Achieving Environmental Security for Sustainable
Development in Kenya; The Extractivdadustry and Environmental
Management in Kenya: the (Dis) Connect; Harnessing the Blue Economy:

108 1 bid.
1071bid, p. 12.
108 1bid.
109Muigua, K., Nurturing Our Environment for Sustainable Development, Glenwood
Publishers, Nairoli 2016.
110 Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publishers Limited(2020), ISBX89966046-06-1.
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Challenges and Opportunities for Kenya; Environmental and Natural
Resources and Equitable Benefit Sharing in Kenya; Adopting an Integrated
Approach to Environmental Management and Conservation for Sustainable
Development in Kenya; Environmental Liability Regime in Kenya and
Sustainable Development; Managing Environmental and Land Related
Conflicts Through Traditional Dispute Resolution Mechanisms; Effective
Environmental Management and Governance for Peace Building in Kenya
and Environmental Justice.

The book links these themes with environmental conservation and
management and argues a case for effective management of the environment
through an integrated ammch that brings all stakeholders on board.
Notably, the publication acknowledges the interconnectivity among the
various environmental themes and thus cannot have come at a better time.
While Kenya has a Constitution that acknowledges this interconrigetind

the different but important roles of the stakeholders in social, economic and
environmental sectors play, there have been some sectoral yet disjointed
efforts and approaches towards achieving the same. Muigua provides the
much needed insight on hothese disjointed efforts cannot work thus
creating the need for reevaluation.

2.5.7 Climate Change

Over the years, climate change has become an international concern due to
its adverse effects on both the environment and human livelihoods. Kariuki
Muiguahas thus dedicated a good chunk of his scholarly works in addressing
the challenge. He establishes a link that demonstrates that climate change is
a serious problem that affects all sectors of the environment and human
life.*1 This discussion is also based the fact that climate change efforts

are connected to the sustainable development agenda and poverty
eradication. Muigua thus calls for combined efforts from national, regional
to international community to tackle the problem of climate change and this
will ultimately impact positively on the fight against povel¥§The urgency

111 Muigua, K., Nurturing Our Environment for Sustainable Development,
Glenwood Publishers, Nairobi 2016; Muigua, K., Kariuki, F., Wamukoya, D.,
Natural Resources and Environmental Justice in Kenya, Glenwood Publishers,
Nairobii 2015.
112 Muigua, K., Nurturing Our Environment for Sustainable Development,
Glenwood Publishers, Nairobi2016.
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to address climate change is informed by the fact that impacts of climate
change are disproportionately felt by among others: women, youth, coastal
peoples, local communities,digenous peoples, fisherfolk, poor people and

the elderly. The local communities, affected people and indigenous peoples
have also been kept out of the global processes to address climate change.
This is despite the fact that the impacts of climate chatsgethreaten food
sovereignty and the security of livelihoods of natural resebased local
economies. They can also threaten the health of communities around the
world-especially those who are vulnerable and marginalized, in particular
children and eldrly peoplet!?

He thus offers practical recommendations geared towards addressing climate
change through facilitative public participation such as: science based and
ecosystenbased climate change mitigation and adaptation measures.

3. Telling the African Story: A Voice from the South

A noteworthy thread across Kari uki
only focuses on the African conti ni
how the same can be solved using homegrown solutiorsgdkes to tell the

African story as seen from the eyes of the African people. The narrative of
solving African problems using local solutions is based on the fact that
Africa is wellendowed with natural resource wealth and as a result, there
are many explation and exploitation activities going on all over the
continent!* Africa has a large quantity of natural resources like oil, gold,
diamonds, iron, cobalt, copper, bauxite, silver, uranium, titanium, petroleum
among other$!® The natural resources weatthAfrica rightfully belongs to

the people of Africa. The power to safeguard these resources is entrusted in
the governments of African countrie

113 Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publishers Limited (2020), ISBN:-9886046-06-1.
14Rajam m, A. , AiRich Countries, Poor Peopl
Benefit the Pooro, availabl e wecauntiest p: / /
poorpeoplewill -africas-commodityboombenefitpoor [Accessed on 10/04/
2020].
BWorl d Resamuratde ResdNatces of Africabd,
available at www.worldresources.envi.org/natusurcesafrica/ [Accessed on
13/4/2020].
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should contribute to the realization of economic rights of the pebpiigica
as envisaged in various international law instruments and nationaifaws.

Muigua has observed that while a cursory glance of Africa would paint a
picture of a rich continent with the expectation of a people enjoying a high
standard of living andxcellent development; with good infrastructure, high
employment levels, high quality education, good health and long life
expectancy; and a conflict free zone where everyone is comfortable with life
owing to the abundance of resources, ironically, theasdn in Africa is
strikingly the opposité!’l nst ead of being used to
probl ems, Africabs resources are f
itself remains economically crippled; exploited and negledtéd-e
attributes the sad setf affairs largely to the national leaders who are
entrusted with the mandate of safeguarding natural resources for the benefits
of the people have betrayed the trust through: high levels of corruption in the
application of revenue from the natural res®s; and the fact that when they
enter into resource extraction cont
at heart. In effect, Africans have been deprived of their right to benefit and
control the utilisation of their natural resources. Povertyl lsvgery high

with a minority of extremely wealthy class and a majority of poor pedple.

At the continental level, thafrica Mining Vision 2008°was expected to
address most of these challenges including: exploitative multinational
corporations, lack ofexpertise and corruption, and African countries
negotiating unfavourable mining development agreements. Afhiea
Mining Visionwas formally established in 2009 by the African Union (AU),

116 Muigua, K., Nurturing Our Environment for Sustainable Development, p. 107.
17 1bid.

118 1bid.

119 World Bank, Economic Survey for Siaharan Africa, 2013, Africa Pulse
October, 2013 Vol.8 available at
http://www.worldbank.org/content/dam/Worldbank/document/Africa/Report/Afric
asPulsebrochure_Vol8.pdf [Accessed on 13/4/2020].

120 African Union, Africa  Mi ni ng Vi si on: ATransparer
exploitation of mineral resources to underpin brbaded sustainable growth and
sociceconomi c devel opment o, (United Natio

(ECA), February, 2009). Available at
https:/ivwww.uneca.org/sites/default/files/PublicationFiles/africa_mining_vision_en
glish.pdf [Accessed on 13/4/2020].
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to promote equitable, brodshsed development through the prudent
utilizati on of t he 12 blowevern asnMuiys@a n al

121 African Union, Africa Mining Vision, February 2009. Available at
https://au.int/sites/default/files/documents/302kis-
africa_mining_visionenglish_1.pdfAccessed on 13/4/2020].

This shared vision will comprise:

1 A knowledgealriven African mining sectdhat catalyses & contributes to
the broadbased growth & development of, and is fully integrated into, a
single Afrian market through:

o Downstream linkages into mineral beneficiation and manufacturing;

A Up-stream linkages into mining capital goods, consumables & services
industries;

9 Sidestream linkages into infrastructure  (power, logistics;
communications, wategnd skills & technology development (HRD and
R&D);

1 Mutually beneficial partnerships between the state, the private
sector, civil society, local communities and other stakeholders;
and

1 A comprehensive knowledge of its mineral endowment.

1 A sustainable andell-governed mining sectdhat effectively garners and
deploys resource rents and that is safe, healthy, gender & ethnically
inclusive, environmentally friendly, socially responsible and appreciated
by surrounding communities;A niiig sectorthat has become a key
component of a diversified, vibrant and globally competitive industrialising
African economy;

1 A mining sectorthat has helped establish a competitive African
infrastructure platbrm, through the maximisation of its propulsive local &
regional economic linkages;

1 A mining sectort h a't optimises and husband:
resource endowments and that is diversified, incorporating both high value
metalsand lower value industrial minerals at both commercial and small
scale levels;

1 A mining sectothat harnesses the potential of artisanal and sreaedlle
mining to stimulate local/national entrepreneurship, improve livelihoods
and adrance integrated rural social and economic development; and
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observes, African countries still struggle with making the mineral resources
work for them, in uplifting the lives of their peopfé.For instance, this is
demonstrated in the case of Nigewhere it has been reported that, despite

the enactment of various acts, the culture of impunity and corruption has
continued to occupy the countryds o
elusive!?®

Kenya is no exception as it has a number of mirtsabsits albeit in smaller
amounts, which, as already pointed out, have not contributed much to the
countrydés GDP as would be expected.
of any significant benefits from the mining activities going on within their
regions!?* The challenges affecting the extractives sector in Kenya are not

1 A mining sectothat is a major player in vibrant and competitivational,
continental and international capital and commodity markets.
1225ee generally, Abuya, W.O., "Mimj Conflicts and Corporate Social
Responsibilityi n Kenyads Nascent Mi ning I ndust
Social Responsibility, IntechOpen, 2018; African Union, Assessment of the Mining
Policies and Regulatpf~rameworks in the East African Community for Alignment
with the Africa Mining Vision, op cit.
people," Africa Renewal 23, no. 1 (2009}54Bush, R., "Conclusion: mining,
dispossession, and transformation in Adrfcin Zambia, mining, and neoliberalism,
pp. 237268. Palgrave Macmillan, New York, 2010. Available at
https://www.sahistory.org.za/sites/default/files/file%20uploads%?20/alastair_fraser
_miles_larmer_zambia_mining_anbook4you.pdf#page=260 [Accessed on
13/42020]; Murombo, T., "Regulating mining in South Africa and Zimbabwe:
Communities, the environment and perpetual exploitation,” Law Env't & Dev. J. 9
(2013): 31.
2Zponcian, J., & Kigodi, H. M., "Transpeé
industrygovernance," Development Studies Research 5, no. 1 (2018):2106.
108.
2Ndemo, B., fiKenya's mineral resources
Nation, Monday June 24 2019. Available at
https://www.nation.co.ke/oped/blogs/dot9/ndemo/227 48869428
990fwj/index.html [Accessed on 13/4/2020]; Economic and Social Rights Centre
(Hakijamii) (Kenya), Titanium mining benefit sharingin Kwale
County:HAKIJAMIIA comprehensive analysis of the law and practice in the context
of Nguluku and Bwiti, September, 2017. Available at
http://www.hakijamii.com/wpcontent/uploads/2017/09/Titaniumining-benefit
sharing.pdf [Accessed on 13/4/2020;c Base Titani um, iResry
Draft Report on Base Tit ani'Andust, 20lTapact
Available at
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only limited to those related to modes of benefit shariiteere has been a
general lack of openness, transparency and accountability as far as the
mining activties are concerned.

Despite its launch in 2009, thfrica Mining Visionwhich also binds the
country and seeks to promote transparent, equitable and optimal exploitation
of mineral resources is yet to have an impact in not only Kenya but also many
other African countries as there are still rampant cases of illicit financial
flows, lack of mineral value addition and poverty among communities living
in mining areas?®

The extractives industry in Kenya holds high hopes for the Kenyan people
with not only ircreased revenues but also lowered cost of living as the prices
of petroleum products have a significant effect on the cost of essential
commodities in the countd® Some of the mechanisms that are meant to
enhance the economies of the national, county rgovents and
communities through benefit sharingclude but not limited to: direct
investment in projects that benefit the people, jobs and employment creation
and technology transfer amongst others. Notably, this is in line wihobn

the EITI principles that the prudent use of natural resource wealth should be
an importantengine for sustainable economic growth that contributes to
sustainable development and poverty reducfibn.

https://www.business
humanrights.org/sites/default/files/documents/Hakijamii%20Base%20Response%?2
OFinal%20%202017%2008%2ZB_0.pdf [Accessed on 13/4/2020]; see also
Masi nde, J. ifAre Kwale residents expe
February 12 2013. Available at
https://www.nation.co.ke/lifestyle/smartcompany/Afeale-residentsexpecting
too-much/12261690904nb7qyz/index.html [Accessed on 13/4/2020].
5Kitimo, A., fACall to adopt mining vall
African, Saturday July 27 20109. Available at
https://www.theeastafrican.co.ke/business/@athdoptmining-valuesand
principlesin-EastAfrica/2560-5212362hwctkgz/index.hinl [Accessed on
13/4/2020].
126 Munyua, J., & Ragui, M., "Drivers of instability in prices of petroleum products
in Kenya," Prime Journal of Business Administration and Management (BAM) 3,
no. 3 (2013): 91926.
127 Muigua, Securing Our Destiny through Effee Management of the
Environment, Glenwood Publishers Limited (2020), ISBN:-9886046-06-1.

38



Exploring Conflict Management and the Environment: (2021) Journalofcmsd Volume 7§2
The Kenyardourney: Kariuki Muigua

While the currentegislation on the extractives industry in the country has
several requirements on disclosure and reports touching on various aspects,
Kenya cannot currently pride itself as having transparency by governments
(both national and counties) and companiefhédxtractive industries and
thus, there is the need to enhance public financial management and
accountability. There is hardly any publicly available information on the
important aspects that shed light on the status of the revenues from the
extractivesmdustry. Its only recently when the President mentioned that the
first batch of oil had been exported, and there was mention of the amount
exported or its valué’® The deails of such deals remain feK e ny a 6 s
scenario is not unique to this country butalso reflected across many
African countries, to the detriment of the local communftiés.

In the spirit of ensuring that African countries and especially Kenya only
adopts what works for them, Kariuki Muigua argues that while we push for
adoption of bespractices in management of revenues from the extractives
sector in Kenya, and considering that Kenya has had no previous experience
in oil production, there is a temptation to adopt frameworks from other
countries despite the contextual differences betwemmtries!*® It is
therefore recommended that the Government of Kenya has a responsibility
to adopt frameworks that are consistent with the prevailing social, economic,
political and cultural circumstances in the country so as to facilitate the
developmenbf the oil and gas industry*

Mui guadés work does not however only
as he also offers some success stories within the continent. For instance,

2presidential Strategic Communication |
Daily Nation, Thursday, August 1, 2019. Available at
https://www.nation.cdke/news/Kenygoins-list-of-oil-exporters/1056219572
gkp633z/index.html [Accessed on 13/4/2020].
129 Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publishers Limited (2020), ISBN:-9886046-06-1.
0Kenya CiviiSoci ety Platform on Oil & Gas,
Devel opment Oof Kenyao6$§ The iPérspeatives OfGCivE Re ¢
Society, 0 Aug 11, 2014. Adeagbnadoi-tee at h
developmenbf-kenyasoil-andgasresource-the-perspective®f-civil -society/
[Accessed on 13/4/2020].
B1Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publishers Limited (2020), ISBN:-9886046-06-1.
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Botswana has extractive mineral industries that have played a crucial role

the development of the country. Through proper management of its resources
and thus achieving a mine#lald economic growth, the country has been
transformed from one of the poorest countries in the world at the time of
independence in 1966 to an uppeiddle income country®? Botswana

mai nly exports diamonds, as the wor
well as copper and nick¥Bot swanads r 4eddeveldpmert mi 1
is remarkable and the country is also considered to be relatively ftee of
corruption and environmental damathat is often associated with mining
industries. Public finances are strong, debt is minimal, and the country enjoys
investmentgrade credit ratings*

Thus, Kenya and the African congint in general, stands to benefit greatly
from its oil, gas and mineral resources but only if the same are well managed
through accountability and transparency in revenues declaration and
ultimately, proper utilisation of such revenues in promoting growth,
development and investment in other sectors of the ecohmy.

Natural resources and the fight for control of these resources inevitably come
with conflicts. The risks of violent conflict increase when exploitation of
natural resources causes environmeui@mage loss of livelihood, or
unequal distribution of benefité& Sudan, DRC and Nigeria are just but few
examples of African states that have gone on internal armed conflict because
of their rich natural resources. There aggural resources in Democratic
Republic of Congo in the tropical rain forest which covers more than 100
Million hectares. However, there have been recorded cases of terrible

132 Jefferis, K., "The role of TNCs in the extraaivindustry of Botswana,"
Transnational corporations 18, no. 1 (2010)921at p.61.
1331bid, p.61.
134 |bid, p.61; See also International Monetary Fund, Botswana: 2017 Article iv
Consultatio® Press Release; Staff Report, August 2017, IMF Country Report No.
17/249. Available at
https://www.imf.org/~/media/Files/Publications/CR/2017/cr17249.ashx [Accessed
on 13/4/2020].
135 bid.
BYnited Nations, AEnvironmental Rule of
https://www.unenvironment.org/expletepics/environmentalights-and
governance/whatve-do/promotingenvironmentafule-law-0 [Accessed on
13/4/2020].
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violence and immense human sufferidgThe war has largely impacted on

the envionment and native wildlife. Parties to armed conflicts have resorted
to occupying natural habitats thereby scaring animals &#®#&yaddition to
discussing how African resources can be used to benefit the African people,
Muigua has thus also extensivelyittan on conflict management in the
African continent and how indigenous conflict management mechanisms can
be utilised alongside the judicial systems to address the many conflicts that
have the ravaged the continent for long.

In his 2020 BookSecuring @r Destiny through Effective Management of

the Environment, Glenwood Publishers Limited (2020yigua rightly

points out that natural resources are a source of livelihood for many, and any
development activities that affect the same in any way oughteto the

social licence through engaging the affected communities through public
participatonCompet i ti on for scarce resour
fittes t¥PInsuchtciccantstances,.environmental degradation poses

a higher potential foconflict, as every group fights for their survivil.

Even where resources are abundant, conflicts can arise when one group
controls a disproportionate p@ogrtio
Resource capture occurs when the dumb a resource decreases due to
either depletion or degradation and/or demand increases (due to population
and/or economic growth}! This encourages the more powerful groups in a

B7sSamndong, R.A. & Nhantumbo, I., Natural resources governance in the
Democratic Republic of Congo: Breaking sector walls for sustainable land use
investments, (Internationdhstitute for Environment and Development Country
Report, February 2015), p. 11. Available at http://pubs.iied.org/pdfs/13578IIED.pdf
[Accessed on 13/4/2020].
138 Muigua, Securing Our Destiny through Effective Management of the
Environment, Glenwood Publisrs Limited (2020), ISBN: 978966:046-06-1.
¥see generally, AChapter 5: Survival a
Small Arms Survey 2013, available at
http://www.smallarmssurvey.org/fileadmin/docs¥earbook/2013/en/Small
Arms-Survey2013Chapter5-EN.pdf [Accessed on 15/1/2020].
Wsee Bowman, K., et al, AiChapter 1: E
Nations), available at
http://www.unep.org/geo/geo4d/report/01_Environment_for_Development.pdf
[Accessed on 15/1/2020].
¥“lKhagram,S.,eal , AFrom the Environment and |
Security and Devel opment , oVolJdoNorHhauly of
2003, pp. 28813, p. 295.
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society to exercise more control and even ownership of the scarce resource,
thereby enhancing their wealth and powéFor instance, land has been an
emotive issue in Kenya as it is in the hands of a few people in the country,
and this has often led to tribal clash®s.

Considering that most of these conflicts have underlying issues that may not
be fully addressed through the adversarial court system, Kariuki Muigua has
offered recommendations on the use of ADR and TDR mechanisms such as
negotiation and mediation processmn cure this as they can help them in
playing a more meaningful and active role in conflict management and
decisionmaking processes. Having forums foegotiation and mediation
between the stakeholders and communities can go a long way in averting
conflicts and allowing proposed and ongoing developmental activities enjoy
social acceptance in the community since concerns and expectations are
more likely to be managed through such forums. Conflict resolution
mechanisms such as negotiation and mediatierrezommended because
they afford the affected communities or sections of the public an opportunity
to negotiate and reach a compromise agreement, where all sides get
satisfactory outcome!** ADR and Traditional dispute resolution
mechanisms, especially nagion and mediation, still have relevance in
natural resource conflicts management, a role recognized in the Constitution
of Kenyal® This is the true essence of environmental democracy; affording
communities guaranteed and meaningful participatiom the decision
making process by presenting proof and reasoned arguments in their favour,
as tools for obtaining a soe@onomic justicé*®

1421bid.
14335ee the Report of the Judicial Commission Appoirttednquire into Tribal
Clashes in Kenya', (the 'Akiwumi Commission'), (Government Printer, Nairobi,

1999).
YWarner , M. , 6Confl i ct -BAsadnNamral nResource i n
Projects: Experiences from Fiji and Pa

(Overseas Development Institute, April 2000), p. 16.
145 See Art. 60(1) (g); Art. 159.
“Rji stanil, AL, 6Al ternative Di spute
Intellectual Property Disputes in the Context of Traditional Knowledge, Traditional
Cultural x pr essi ons and Genetic resources,
available at
https://www.law.lu.se/webuk.nsf/%28MenultemByld%29/JAMR32exam/$FILE/A
lternative%20Dispute%20Resolution%20and%20Indigenous%20Peoples.%20Intel
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These processes have been indigenous to the African continent for centuries
and as compehensively discussed by Muigua in his other works on ADR
and TDR mechanisms, hold a key in addressing these conflicts with a
relatively high degree of succe¥$.His works thus offers insights on
addressing the natural resources and environmental relatdticts in

Africa and Kenya in particular.

4. Entrenching Environmental Rights and Effective Conflict
Management Mechanisms in Kenya: The Future of Environmental
Governance

As observed in the foregoing discussion, the actualisation of environmental

rightswi t hi n Kenyads policy, | egal and

long way. If sustainable development is to be achieved in the country, then
there needs to be struck a balance between active promotion and protection

of the citi zen htyabhdtheeavcentric approachrthatadeksr i

to protect the environment from adverse human activities. Where conflicts

related to environmental and natural resources arise, the same should be

addressed effectively using mechanisms that address the conteaths o

stakeholders. Muiguads work offers

how these can be addressed. For instance, his bdokuring Our

Environment for Sustainable Developm@] 6 (op.cit.), carries thbemes

revolving around environmentaiesources management with the aim of

achieving sustainable development. It is based on the idea that environment
and its natural resources are a heritage that should be managed, conserved
and protected not only for the sake of the current generatioraldmitfor

future generations. The book argues that due to its critical role in the human,

social and economic development of the country, the environment is one of

the most important elements necessary for the existence of the human life.

lectual%20Property%20Disputes%20in%20the%20Context%200f%20Traditional
%20Knowledg.pdf [ Accessed on 15/1/2020].
147 Muigua, K., Settling Disputes through Arbitration in Kenya, 3rd Ed., Glenwood
Publishers, Nairoki 2017; Muigua, K., Alternative Dispute Resolution and Access
to Justice in Kenya, Glenwood Publishers, NaiioB015; Muigua, K., Resolving
Conflicts throughMediation in Kenya, Glenwood Publishers, Nairdbi2013;
Mui gua, K., AChapter 25: Natur al Res
Management for Attainment of Enhbbdbte onme:
and Collins Odote, eds., Blazing the TraiPrdf e s s or Charl es Oki
Legacy In The Development of Environmental Law (University of Nairobi, March,
2019).
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Environment affed all the life on earth in various ways, be it directly or
indirectly. The environment and the resources therein must be carefully
nurtured to make sure that their health is not sacrificed at the altar of national
development®

Muigua proposes that bositientific and traditional knowledge approaches
can be applied in conflict management. He goes on to propose that
harnessing this knowledge is not a one person affair but instead calls for
concerted efforts from all quotas. N@overnmental organisations,
academia and government institutions directly concerned can collaborate in
creating awareness of the ways in which the scientific knowledge can be
applied concurrently with traditional or indigenous knowledge to manage
environmental conflicts for peacedsustainable development.

Churches and other religious organisations can also come in to facilitate the
actual processes of conflict management and also foster awareness creation
efforts. Courts are also under an obligation to take lead role in pra@mbén

use of traditional knowledge in environmental conflict management. They
should offer support and uphold the relevant provisions where they are faced
with such situation&*® He supports his proposition on involving everyone
with the fact that it is difmed in the Constitution which provides that every
person has a duty to cooperate with State organs and other persons to protect
and conserve the environment and ensure ecologically sustainable
development and use of natural resoutégs.

It is imperatve for the policy makers to ensure that the best international
practices do not remain on paper but they are fully implemented. However,

as rightly observed in Muiguads wor
domesticated but also customised through goeat application with local
communitiesod traditional knowl edge

enhancing their practicality but also ensuring that the local communities
embrace them.

148 Muigua, K., Nurturing Our Environment for Sustainable Development,
Glenwood Publishers, Nairobi2016, p. xi.
9 pid, p. 264.
150 Constittion of Kenya 2010, Art. 69(2).
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Environmental rights such as the right to clean and healthy ememtrare
critical to the survival of the human race. As demonstrated recently by the
Covid-19 pandemic, a clean and healthy environment can indeed be equated
to right to life as currently, the main preventive measure as currently
advocated for by health gliessionals is maintaining personal hygiene and
the environment around human dwellirigfs.

However, human health is not only dependent on hygiene but also food
security, human security and access to proper healthcare. There is a need for
concerted effortfrom all stakeholders to ensure that human life is protected.
Investment in terms of research, funding, science, technology and innovation
should be encouraged. All these form part of the bigger paztieving
sustainable development agenda.

5. Conclusion

Kariuki Muigua thus advocates for effective natural resources and
environmental governance for fighting poverty, through accelerated
economic growth and social empowerment of the people, effective and
practical management of conflicts for peacebuildingtheut which
development cannot take place and ensuring that the right of access to justice
is available to all regardless of their social, economic or political standing in
the society. Environmental justice and democracy is also important for
fighting climate change, environmental degradation and meaningful
participation in environmental management and governance issues. These
themes are evident across his work. He has also ably been able to establish
the link between ADR and TDR Mechanisms and how theeszn be used

in enhancing access to justice for the Kenyan people and Africa in general.

This paper has offered an overview of the themes that have characterised

Kari uki Mui guads academic journey a
and sustaindbe development for a better future for the children of Kenya.
Notabl vy, the discussion is also in

achieving efficiency in the conflict management and environmental
management framework for realisation of the sustainaeleclopment

BHYWASH (Water, Sanitatilddmm & Hygiene) ar
<https://www.worldbank.org/en/topic/water/brief/waslatersanitationhygiene
andcovid-19> accessed 14 April 2020.
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agenda. The academic work discussed
successes, challenges and dreams as far as achievement of the sustainable
development agenda is concerned. It offers valuable lessons on the thematic
areas discussed ftre policy makers and legislators in Kenya on the future

of t he countryods aspirations on s
environmental management. The work also offers a solid ground for current
and future students of environmental law and conflictagament for them

to advance their research on the related areas of study.
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Professional Et hi cs: An Advoce
other Advocates

By. Prof. Tom Ojienda, SC*

1 Introduction

An advocate is a person whose name is duly entered upon the Roll of
Advocates or upon the Roll of Senior Counsel, for advocates hidngmgnk

of Senior CounselCertain officers are also entitled to act as advocates,

*LLD (University of Soudehondon)rLL.B.dUoN). LL M
Prof Qjienda, SC is a practising Advocate of the High Court of Kenya of the rank of
Senior Counsel and with over 25 years of law practice. He is a former chair of the
Law Society of Kenya (LSK), former President of the East Afficam Society

(EALS) and former Vice President and Financial Secretary of Pan African Lawyers
Union (PALU). He has also served as a Commissioner in the Judicial Service
Commission (JSC), Commissioner in the Truth Justice and Reconciliation
Commission (TJRCgstablished after the 202008 postelection violence in

Kenya, Chair of the Land Acquisition Compensation Tribunal, and member of the
National Environmental Tribunal. Currently, he is a Council Member of the
International Bar Association, Member of tiBoard of American Biographical
Society, Member of the Council of Legal Education, Member of the Public Law
Institute of Kenya, Kenya Industrial Property Institute, and Associate Professor of
Public Law at Moi University.

He has published over40 articlesa 15 books. The books ir
Theory and Practicedo published by T.O.

Law Moi Uni versity; AfConstitution Maki
T.O. Ojienda ISBN: 9966611-3-6 ; AThe Dawn2000f4 ca eNdeiw eEdr at
Ojienda, ISBN9811-4-4 ; AA Gener al I ntroduction t

Publ i shed by T. O. Ojienda and Kindiki
Constitutional Change in Kenya; Artliorruption and Good Governance in East
Africa:Layng Foundati ons for Reformodo edited
by Law Africa Publishing (K) Ltd, Gop Trust Plaza, 1st Floor, ISBN.9968.21

1-9 , 221 pages,; AConveyancing Principles:s
published by Law Africa Publishingk) Ltd, Ccop Trust Plaza, 1st Floor, 521

pages; 6Conveyancing Principles and P
published by Law Africa Publishing (K) Ltd, @@ Trust Plaza, 1st Floor (Revised
edition); AProfessional EarifaiJwmna publishgd Pr o
by Law Africa Publishing (K) Ltd, Gop Trust Plaza, 1st Floor. (Revised Edition)

195 pages; iThe Enforcement of Profess
Amazon Publishers, 2014, AConstitution
AMricao (with Prof Mbodenyi), pulp publ
pu

blished by Law Africa, 2013; AiProf e:
published by L awCorAuption anchGo@d0Gb@mand® # rEast
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Africao publriischee,d 2000 7;awamAdd AConveyanci
published by Law Africa, 2002.

Prof Ojienda, SC6s published articles i
Whither the African Elephant?0d publi she
Review APitfalls in the Fight against Cor
i n fACQomuption and Good Governance in East Africa: Laying Foundations for
Reformd by T. 0. Di3endaEXpldes)i paglew9l

Discipline of Advoca s , Towards a Review of t he
published i n ifiThe Advocat e; Learning
Underpinnings and Practical I mplicati or
and AAn I nventory of Keimg Rights Olifigatiopst A a n c €
Case Study of the International Covena

African Journal of Human Rights and Democracy Vol. 1, Issue No. 1, September
2003 atpage91 04; nASectoral Legal AtVdlleylaw Keny

Society Juvenile Legal Aid Projecto, p
Advocate, the Lawyer, and the Newcastl e
the Law in Kenya: A Comparative Anal ysi
Marri ages and Succession in Kenya: Whithe
t he | mpl ementati on of Clinical Legal

published in the International Journal of Clinical Education Edition No. 2, June

2002 at page 4% 3 ; i TaaB&ld Stgp Towards Reform: Justifying Calls for

Continuing Legal Education and Professi
of Kenya Publication (2003); ATerrorisi
in The East African Lawyer, Issue No. 5 at @ad 82 2 ; iLand Law an
Reform in Kenya: A Constitutional Fran

Commentary on Understanding the East Af
East African Lawyer, Issue No. 6 atpagessb8 ; A Wher e Mhiedaw i ne

The Case of HI V/ Al DS Prevention and C
Advocate at page 36 O ; iThe Advocat e-Rethihkilgthé Rolei nar
of the Law Societyo published i-B6; The
ARami ficatsboboms ofniaoi€ for East Africao
Lawyer, Issue No. 4 at pages-275 ; iGender Question: C
Promote Women Rights after the Defeat c
the Moi University Journal Vol. 1 2006 Ngpages 820 2 ; A Of Mare Li b
the Ever Creeping State Jurisdiction: Taking an Inventory of the Freedom of the

Seasd published in the Moi Uni velBi ty

ALegal and Ethical | ssues nnandingoMiahlel i n g
Policy and Legislative Interventionso |
No. 12 at pages 19 4 ; Al mpl ementi ng t he New P

Development (NEPAD): Evaluating the Efficiency of the African Peer Review

Me c h ani dsmadl inpghe iKenya Law Review, 2007 Vol. 1, paged 18t

Protection and Restitution for Survi v

ase for Kenya.o (with R. A. Opl®&7/®&ng an

AfLegal and I nstit uTURCoeWaay Haraweerwbd kp wh | it

Law Society of Kenya Journal Vol. 6 2010 No. 1, pages 85 ; AA Criticeé
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at the Land Question in the New Consti:
Vol. 1, Issue No. 1 of 2010 at pages ®1 ; fi A custieesnsthe Era of COVID
19: Adaptations and Coping Mechanisms ¢
(with Lydia Mwalimu Adude) published in Journal of Conflict Management &
Sustainable Development, Vol. 6, Issue 2, 2021, ISBN9988046-15-4, pags
1-4 6 ; ACriminal Liability of Corporate
Perspectivedo (with Lydia Mwalimu Adud
Management & Sustainable Development, Vol. 6, Issue 2, 2021, ISBI996%8
046154, pages 112 1 2 ;hange€ to Civil Litigation and Mediation Practice
Under the Mediation Bill, 2020: What of the Right of Access to Justice and the
I ndependence of the Judiciary?0 publi.
Journal (CIArbKenya), Vol. 9, Issue 2, 2021, ISBN:8-9966046-14-7, pages 44
65; AAccess to Justice: A Critigque of t
Mwalimu Adude) published in Alternative Dispute Resolution Journal (ClArb
Kenya), Vol 9, Issue 2, 2021, ISBN: 99866046-14-7, pages 17@201;A Conf | i ct
of I nterest and Public Office in Kenya:
Journal of Conflict Management & Sustainable Development, Vol 6, Issue 5, 2021,
ISBN: 9789966046-154 ; and a Book Chapter entit]l
Dispensatiod i n a book edited by P.LO. Lumum
As a robust litigation counsel, Prof Ojienda, SC, has successfully handled numerous
landmark cases at the Supreme Court of Kenya, on Land and Environment Law,
Electoral Law, Commercial Law, FdiyLaw, and other areas of law. He represents
various individuals, State agencies, private entities, county governments and
multinational agencies. He has represented these entities before Kenyan courts,
from the subordinate courts, all the way to therSope Court of Kenya. Some of his
landmark cases at the apex Court incluidethe Matter of the Speaker of the Senate
& another [2013] eKLR Speaker of the Senate & another v Attor@Ganeral & 4
others (Advisory Opinion Reference No 2 of 2013); Indep#nHéectoral and
Boundaries Commission & 2 others v Evans Kidero (Petition 20 of 2014); Justus
Kariuki Mate & another v Hon. Martin Nyaga Wambora (Petition 32 of 2014); In
the Matter of the National Land Commission [2015] eKERNational Land
Commission \Attorney General & 5 others (Advisory Opinion Reference No 2 of
2014); Lemanken Aramat v Harun Meitamei Lempaka & 2 others [2014] eKLR
(Petition No 5 of 2014); Cyprian Awiti & another v Independent Electoral and
Boundaries Commission & 2 others [2019] eKI(Retition No 17 of 2018);
Mohamed Abdi Mahamud v Ahmed Abdullahi Mohamad & 3 others; Ahmed Ali
Muktar (Interested Party) [2019] eKLR (Petition No 7 of 2018); Martin Wanderi &
106 others v Engineers Registration Board & 10 others [2018] eKLR (Petition No
19 of 2015); Moi v Rosanna Pluda [2017] eKLR; Town Council of Awendo v Nelson
O. Onyango & 13 others; Abdul Malik Mohamed & 178 others (Interested Parties)
[2019] eKLR (Petition No 37 of 2014); Wilfrida Arnodah Itolondo v Attorney
General & 9 others [2021EKLR (Application No 3 of 2021 (E005 of 2021)); and
Speaker Nairobi City County Assembly & another v Attorney General & 3 others
(Interested parties) [2021] eKLR (Advisory Opinion Reference No 1 of 2020),
among many others which are availablenatw.proftomojiendaandassociates.com

59



http://www.proftomojiendaandassociates.com/

Professional Et hics: An gy menaldic@sd¥olunkR&j2 at i on

other Advocates: Prof. Tom Ojienda, SC

including an officer in the office of the Attornéyeneral or the Office of the
Director of Public Prosecutions or such other public officer or an officer in
a public corpration as specified by the Attorney General via Gazette
Notice? The legal profession is a seHgulating profession and advocates
become members of the Law Society of Kenya (LSK) upon signing the Roll
of Advocates. Generally, advocates are regulatedthy Constitution of
Kenya, 2010 (the Constitution)* the Advocates Act® and the various
subsidiary legislation made thereundiére Law Society of Kenya Act,
2014 (LSK Act, 2014y and the subsidiary legislation made thereunder, and
the LSK Code of Standards of Professional Practice and Ethical
Conduct (2017)" made pursuant tgections 4 and 5 of the LSK Act, 201%

This paper presented during the Advocates Mentorship and Couching Services
(AMCS) August 2021 Programme)
Prof Ojienda, SC can be reached throughmojienda@yahoo.com

1 Advocates Act, Cap 16, Laws of Kenya, s 2.

2lbid ss 2 and 10

3 Law Society of Kenya Act, 2014 (Act No 21 of 2014) s 7; and Advocates Act, Cap

16, Laws of Kenya, ss 15(4) and 16.

4 Of patticular relevance are chapter four (4) of the Constitution on the Bill of Rights,

article 258 of the Constitution regarding the institution of legal proceedings to

enforce the Constitution, article 156 of the Constitution on the Office of Atterney

General,and article 157 of the Constitution on the Office of Director of Public

Prosecutions. See also the Office of the Attor@aneral Act, 2012 (Act No 49 of

2012), the Office of the Director of Public Prosecutions Act, 2013 (Act No 2 of

2013), and the Officef the County Attorney Act, 2020 (Act No 14 of 2020).

Moreover, among the objects and functions of the Law Society of Kenya under

section 4(b) and (i) of the Law Society of Kenya Act, 2014 (Act No 21 of 2014) is

to uphold the Constitution of Kenya and athee the rule of law and the

administration of justice, and to formulate policies that promote the restructuring of

the legal profession in Kenya to embrace the spirit, principles, values and objects the

Constitution of Kenya.

5 Cap 16, Laws of Kenya.

6 Act No 21 of 2014, Laws of Kenya (LSK Act, 2014).

" Gazette Notice No 5212 of 2017, dated 11 March 2017. See The Kenya Gazette,

Vol. CXIXd No. 69, dated 26 May 2017

<http://kenyalaw.org/kenya_gazette/gazette/volume/MTUyNMoI.CXIX -

N0.695 (accessed 9 August 2021).

8 Section 4(c), (e) and (f) of the LSK Act, 2014 provides that the functions and

objects of LSK includegnsuring that all persons who practise law in Kewoy

provide legal services in Kenya meet the standards of learning, professional

competence and professional conduct that are appropriate for the legal services they
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Professionally, an advocate has duties towards his client, the court, the
public, the profession, and other advocates or counsel, whedyeartd on

the same side of a matter or on opposing sidégalncis Mugo & 22 others

v James Bress Muthee & 3 othetdMusingal eloquentlystated:

While | agree that the choice of counsels is a prerogative of a

party to a suit, it must be borne in mitiiit in the discharge of

his office, an advocate he has a duty to his client, a duty to his
opponent, a duty to the court, a duty to himself and a duty to the

state as was well put by Richard Du Canfiilf HE ART OF
THE ADVOCATE.O As an of f i,che oweo f t he
allegiance to a cause that is higher than serving the interests of

his client and that is to the cause of justice and ttith.

This paper is concerned about those duties the advocate owes other
advocates in the context of their professional ti@iship. The legal
framework on the relationship between advocates is embodied in provisions
of the law that pertain to the relations between advocates, particularly as
depicted in the Advocates Attand relevant subsidiary legislation made
thereunder,tte Law Society of Kenya Act, 2014 (LSK Act, 2012and the
relevant subsidiary legislation made thereunder, and the Law Society of
Kenya Code of Standards of Professional Practice and Ethical Conduct
(2017)%3

provide; setting, maintaining and continuously improving the standards of learning,
professional competence and professional conduct for the provision of legal services
in Kenya; and determining, maintaining and enhancing the standards of professional
practice and ethical conduct, and learning for the legal profession in Kenya

9[2005] eKLR,HC (Nakuru)Civ Suit No 122 of 2005 (ruling dated 29 July 2005).

10 Francis Mugo & 22 others v James Bress Muthee & 3 off2885] eKLR.

11 Cap 16, Laws of Kenya.

12 Act No 21 of 2014, Laws of Kenya.

13 Gazette Notice No 5212 of 2017, dated 11 March 2017. See The Kenya Gazette,
Vol. CXIXd No. 69, dated 26 May 2017
<http://kenyalaw.org/kenya_gazette/gazette/volume/MWIBy-/Vol.CXIX -

No0.695 (accessed 9 August 2021).
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2 Areasof Conflict in the Relationship between Advocates
There are a number of areas of conflict in the relationship between advocates.
Advocateadvocate conflicts or disputes may arise in relation to the:

()  Oral and written correspondence between advocates;

(i)  Professional undertakings made byaaivocate;

(i) Discovery and exchange of documents and authorities;

(iv) Confrontation during case presentation in court;

(v) Change of advocates; and

(vi) The law business, especially among partners, and even between
partners and associates, and between associates thexifselve

However, though advocates are to z
interests®t hey should remain professiona
personally to the extent of transferring the ill feelings of the client to the
professional relationgh between advocates.

3 Duties of anAdvocate © Fellow Advocates

In Republic v Ahmad Abolfathi Mohammed & anothgf the Supreme

Court asserted thatd | t i s clear, therefore,
discharging their duties, are under obligation to observe ries of
professionalism, and in that behalf, they are to be guided by the
fundament al v a | &' eCensequéntly,i for tthee gsakie tofy . 6
professionalism, the advocateo6® st a
and the duty to protect and preserve the esteemed reputation of the legal

14 See e.g.Yirginia Wangui Mathenge v Agnes Wairimu Njoroge & anof@éd 3]
eKLR, HC (Nairobi, Civ Div) Civ Case No 568 of 2012.
151n Republic v Silas Mutuma Marimi & 2 othg2016] eKLR, HC (Nakuru) Crim
Case No 5 of 2016,an adhoeateGoundertan abligationetal t
zealously represent his client and to this end he is expected to use all the information
and skills he possesses to advance his clients infered¢fend his client against a
criminal chargep
1612019] eKLR SCoK, Pet No 39 of 2018 (ruling dated 15 March 2019).
17 Republic v Ahmad Abolfathi Mohammed & anotf&f19] eKLR,para 11.
18 Advocates Act, Cap 16, Laws of Kenya, ss 15(4) and 55.
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profession in the eyes of the public, advocates owe each other the following
duties?®

(1) Civility, courtesy and respect in court and out of court and
in oral and written communicatidti Uncivil, discourteous,
and disrespectful behaviour towards a fellow advocate on
account of differences in age, sex, ethnicity, race, religion,
nationality, social and economic status is uncalled'fare
are all advocates and learned friends and shioedéd each
other with civility, courtesy and respect on that accord, but
with the acknowledgement of seniority as applicgble.

(i) Refrain from abuse, insults or disparaging remarks against
fellow advocates, especially personal remarks divorced from
the professional business of law.

(iii) Honour express and implied promises, agreements, and
professional undertakings (oral and written) made with other
advocates in good faith perder 52, rule 7 of the Civil
Procedure Rules, 2016°

(iv) Exchange written drafts of oral uaeigtandings and proposed
agreements and consents to ensure that all advocates
involved are on the same pa&void sneaking in additions
and making deletions that have not been agreed upon.

(V) Indulge or confer with opposing counsel on the viability of
an ou of court settlement, through a demand letter and
alternative dispute resolution mechanisms, as appliéable.

®Seeey., American Bar Association (2 Jun
Duti es t o Ot her
https://www.americanbar.org/groups/litigation/policy/conduct_guidelines/lawyers
duties/(accessed 10 August 2021).
20 Also entails the duty of counsel to respowith reasonable promptness to
communications from opposing counsel;
Manitoba inthe Canadian case bfaruca v Yarem&2016) MBQB 200 (CanLll).
21 SeeConstitution of Kenya, 2010, art 27(4) and (5).
22 See Advocates AcGap 16, Laws of Kenya, s 20.
23 See also Rule 46 of the Law Society of Kenya Digest of Professional Conduct and
Etiquette (2000); and SOPPEC 9 of the Law Society of Kenya Code of Standards of
Professional Practice and Ethical Conduct (2017).
24 See e.g.Maruca v Yaremd2016] MBQB 200 (CanLlI).
% See Ibid.
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(vi) Professionalism during discovery and case managethent;
practice good faith advocacy and avoid concealing, altering,
falsifying, or destroying evidence, but adhere to advecate
client confidentiality and privilege as providedsactions
134-137 of the Evidence Act (Cap 80)

(vii) Prosecution counsel to honour the taal rights obligations
to the defence undearticle 50 of the constitution
including the duty to inform the defence of the evidence the
prosecution intends to rely on, and to afford the defence
reasonable access to that evidébeéso as pertains taghts
of an arrested person undaticle 49 of the Constitution
and the rights of a detained person uratéicle 51 of the
Constitution.

(viii) Communicate the notification of appointment and change of
advocates and cessation of representation of a client to
opposing counsel, and the court, as required uookzr 9
of the Civil Procedure Rules, 2010and perule 6 of the
Advocates (Practice) Rules, 1966

(ix) Avoid Osharp practice, 6 incl
files and pleadings from court, and unlawfullytiholding
information and documents during discovérgnly make

26 See the Canadian caseSfhreiber v Mulroney2007] CanLlIl 31754 (ON SC),
para 27 where the Ontario Superior Cour
for avoiding and frustrating the casetma g e ment of t he case; t
later agreed to the case management of the case.
2’ See e.g.Pasha Enterprises Limited v Bernard Kinyua Githaka Kidaf15]
eKLR, HC (Nairobi) Civ App No 401 of 2011 (ruling dated 29 May 2015), para 11
where the Court di smi ssed the responde
record of appeal and appeal struck out for being filed out of time and for missing the
decee appealed from, faulting the respon
among other things, the respondentods co
when directions were taken on the mattefRbpublic v Disciplinary Committee &
another E-Parte Daniel Kamunda Nju2016] eKLR, HC (Nairobi, JR Div) JR
Appl No 218 of 2015p ar a 31, Odunga J recognized
to professional misconduct as defined in section 60(1) of the Advocates Act, Cap
16, Laws of Kenya when he statl  tfihSahta,r p0 practi ceo, it i
what c¢an bdesgrdaceful andisthon@usableiconduct incompatible with the
status of 0 énstituta hrvSomabAceuntability & another v National
Assembly of Kenya & 4 othd2020] KLR, SCoK, Pet No 1 of 2018 (ruling dated
4 August 2020) paras 116; and the Canadian caseSafhreiber v Mulronef2007]
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(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

appropriate discovery and interrogatory requests and
objections etc.

Honour and professionalism in undertaking the business of
law; among partners, between partners and associates, and
amongassociates.

Not to time the filing and service of documents, written
pleadings, submissions, and authorities in a manner that
prejudices the opposing pary.

Not to unnecessarily seek adjournment of matters to delay
the process of court, the administratiof justice, and to
unfairly disadvantage the opposing party.

Reasonably agree to justified requests for extension of time
and to lawfully doing away with procedural technicalities
where necessary and justified.

Good faith obligation in scheduling coustds for mentions,
hearings etc.

Courtesy and good advocacy during examinations in court
(examinatiorin-chief,  crossexamination, and Fe
examination), and to refrain from harassing and intimidating

CanlLll 31754 (ON SC), paras 2B where the Ontario Superior Court of Justice
expressed itself as fobl bwstae podbacatn
AMIr. Anka [counsel for the plaintiff] did not give any advance notice to Mr. Prehogan
[counsel for the defendant] that he was going to note the defendant in default or take
default judgment proceedings. In the circumstancedhisfcase it is quite obvious

that he should have done so. It constituted sharp practice that should not be

condoned. While the HAPrinciples of Ci

Advocatesd Society are not t hdreHogan c e
breached those principles of civility. Incredibly, even after instructions had been
given by Mr. Anka to obtain a default judgment, he wrote on July 24, 2007
suggesting that there were still interlocutory matters to be dealt with without
disclosirg the default proceedings. Mr. Anka conceded that his client had not told
him not to provide advance or post notice to Mr. Prehogan, so this is something that
Mr. Anka took on his own behalf. This lack of frankness should not be condoned.
(See reason 6 ipara 24 of the decision.)

28 See e.g., Rule 28 of the Law Society of Kenya Digest of Professional Conduct and
Etiquette (2000) As awhaitec tf professional cbertesy, tha a t
advocate acting for the opposing party should be furnished witpyof the list of
authorities as submitted to the librarian, at least one day prior to the h@éaring.
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opposing counsel and witnesses; question and object to
questions within the parameters and limits imposed by9aw.

(xvi) Refrain from making false statements of law and fact
(material or otherwise) to opposing counsel and the court.

(xvii) Do not ascribe to an advocate a position they have neither
taken orally nor in writaig in court or in the court records,
including an exercise of caution in sharing advocate
advocate correspondence to court, except as permitted in
law.

(xviii)  Draft orders and decrees to be approved by the court per the
ruling or judgment and get opposing counsehdgree on the
contents thereof before presenting them to court.

4 Dispute Resolution in the Context of the Relationship Between
Advocates

4.1 Advocates Complaints Commission

The Advocates Complaints Commission is establisheskation 53(1) of

the Advocates Actto enquire into complaints against any advocate, firm of
advocates, or any member or employees théfddfe Commission is under
6duty t o r e ceiaempkintdnade dy any gerson
regarding the conduct of any advocate, firm of advocates,roany

me mber or e mp {logsseace,tarmasvoeate fmay@lso submit
a complaint against another advocate to the Commission. In considering the
complaint submitted to it, the Commission may reject those complaints
without substancé? but those withsubstance will proceed through the
disciplinary process set out undsaction 53(4) of the Advocates Aesthe
Commission will refer to the Advocates Disciplinary Tribunal complaints

29 See e.g., Chapter V of the Evidence Act, Cap 80, Laws of Kenya as pertains to the
examination and questioning of witnesses and the production of dotsino be
used as evidence.
30 See the Advocates (Complaints Commission) (Structure and Procedure) Rules,
2003.
31 Advocates Act, Cap 16, Laws of Kenya, s 53(4).
32 1bid s 53(4)(a).
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that disclose a disciplinary offengghut if not, the Commission will deal
with such matterg!

Nonetheless, in matters that do not appear to be of serious or aggravated
nature, the Commission will endeavour to promote reconciliation and
encourage and facilitate an amicable settlement between the parties to the
complaint®> However, if the complainant has suffered loss or damage by
reason of the advocateds conduct, t
complainant compensation or reimbursement not exceeding KES
100,000.068 If a complaint has substance but the circumstand the case

do not disclose a disciplinary offence which can be dealt with by the
Advocates Disciplinary Tribunal and the Commission considers that it
should not deal with the matter, the Commission may advise the
Complainant to refer the matter to t@eurt if that appears to be the proper
remedy?’

4.2 Advocates Disciplinary Tribunal

Section 57 of the Advocates Acestablishes the Advocates Disciplinary
Tribunal to look into professional misconduct and disciplinary offences by
advocates. Furthesection58A of the Advocates Acestablishe®Regional
Disciplinary Committees with concurrent jurisdiction with the Advocates
Disciplinary Tribunal.

By virtue ofsections 60 and 60A of the Advocates Adhe LSK Council,

the Advocates Complaints Commission, aady person, including
advocates, can submit a complaint of professional misconduct against an
advocate at the Disciplinary Tribun&ection 60(1) of the Advocates Act
defines professional misconduct as disgraceful or dishonourable conduct
incompatible wih the status of an advocate. The complaint against an
advocate by a person, including another advocate, is made by way of an

3 |pid s 53(4)(b).
341pid s 53(4)(c) and (d).
3 |bid s 53(5).
3 |bid s 53(6)
37 bid s 53(4)(e).
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affidavit setting out the allegations of professional misconduct arising on the
complaint3®

The advocate against whom a compl&@nnade has a right to be heard and
if the Disciplinary Tribunal determines that a case has been made out against
an advocate, the Tribunal may order tHat:

(@) such advocate be admonished; or

(b) such advocate be suspended from practice for a specified
period rot exceeding five years; or

(c) the name of such advocate be struck off the Roll; or

(d) such advocate do pay a fine not exceeding one million
shillings; or

(e) such advocate pays to the aggrieved person
compensation or reimbursement not exceeding five
million shillings, or such combination of the above
orders as the Tribunal thinks fit.

Every advocate is subject to the Advocates Disciplinary Tribtirzald the

LSK Secretariat acts as the administrative arm of the Tribunal, receiving and
forwarding complaints to the ribunal and further forwarding,
correspondences as between the Tribunal, the complainant and the advocate
against whom a complaint has been nméde.

Appeals against the decisions of the Disciplinary Tribunal lie at the High
Court with a further appeal tite Court of Apped? Besides, one may file a
complaint against an advocate at the Disciplinary Tribunal for professional
misconduct occurring in a matter ongoing before the courts. A position that
was reiterated by Odunga J in the cadeegfublic v Dis@linary Committee

& another ExParte Daniel Kamunda Njuwhere the Honourable Judge
stated as follows:

38 |bid s 60(2).

39 |bid s 60(4).

40 |bid s 55.

41 bid s 58(3).

42 |bid ss 6268.

4312016] eKLR, HC (Nairobi, JR Div) JR Appl No 218 of 2015
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It was contended that the Judgememigciplinary Committee
Cause Number 66 of 2013vas biased, unlawful and
contravened the doctrine sfib judiceas the Complainant has
never prosecuted his claim Milimani CMCC No. 3623 of
2012 Boniface Otieno Agoro vs. Martin James Mwalimu &
Another This Court has had occasion to deal with the issue of
the concurrency of proceedings before the Respondent Tribunal
and in a civil case and held that the mere fact that a party who
has suffered a loss as a result therefor is entitled to invoke the
Courtébs jurisdiction under Or de
Procedure Rules does not bar a complaint being lodged with the
Tribunal on the same issuEhis was the position adoptedfn

vs. The Disciplinary Tribunal of the Law Society of Kenya ex
parte John Wacira Wambugu Nairobi JR Misc. Application No.
445 of 2013vhere the Court expressed itself as follows:

il n my vVilkwcanhted sapwi ew t hat t he
jurisdiction could only arise after the succession cause had been
determined is with due respect misconceived. There are
complaints which can properly arise during the course of
litigation which may properly form the sjdat of disciplinary
proceedings before the Respondent. One such complaint could
be the failure to answer correspondences. Such a complaint
does not have to await the determination of a particular case
before the same can be entertained by the Respondent.
Therefore as long as the Respondent does not purport to usurp
the powers reserved for the Succession Court, | do not see how
its entertainment of a complaint arising from the manner an
advocate is handling a succession cause can be said to fall
outside itsjurisdiction. In other words the mere fact that a
matter is the subject of court proceedings does not ipso facto
deprive the Respondent of the jurisdiction to entertain a
complaint arising therefrom as long as such a complaint is
properly one thatitismpower ed to entertain.o
Thereforei f t he applicantds conduct a
misconduct, the mere fact that a civil suit was yet to be
determined did not bar the Respondent from entertaining the
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complaint. Therefore the issues of the Respondstiing on
appeal on a decision of the Court and casting aspersions at the
Court do not arisé.

4.3 Disciplinary powers of Court

The advocateb6s relationship to othe
processes of court may give rise to disciplinatyoa by the court. Pursuant

to section 56 of the Advocates Actthe disciplinary mechanism for
advocates under the Advocates Act, does not supersede, lessen nor interfere
with the powers of the Chief Justice or any of the judges of the Court to deal
with misconduct or offences by an advocate, or any person entitled to act as
such, committed during, or in the course of, or relating to, proceedings before
the Chief Justice or any judge.

Above all, advocates are officers of the Court asdtion 55 of the
Advocates Actisclearthat Every advocate and evel
entitled to act as an advocate shall be an officer of the Court and shall

be subject t o t h e Fujtherrsectiod il%(4) ofahe t h €
Advocates Actprovides that person duy petitioning to be admitted as

an advocate 6(¢é) shall take an oath
of the Court before the Chief Justice in such form as he shall require,

and shall t her e af tndkepubticiviinmad AbelfattiR o | |
Mohammael & another,*® the Supreme Court in commenting on the status of

an advocate as an officer of the Court stated as follows:

The status of an Advocate as an Officer of the Court, is
expressly provided for iBection 55 of the Advocates A&h
Advocate, consguently, bears an obligation to promote the
cause of justice, and the due functioning of the constitutionally
established judicial process ensuring that the judicial system
functions efficiently, effectively, and in a respectable
manner. In that context Advocates bear the ethical duty of
telling the truth in Court, while desisting from any negative

44 Republic v Disciplinary Committee & another-Barte Daniel Kamunda Njue
[2016] eKLR,paras34-35.
4512019] eKLR SCoK, Pet No 39 of 2018 (ruling dated 15 March 2019).
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conduct, such as dishonesty or discourtesy. The overriding duty
of the Advocate before the Court, is to promote the interests of
justice, and of motions est&hed for the delivery and
sustenance of the cause of jusfite.

Courts have inherent powers to hold persons in contempt and to punish

for contempt, that is, conducdhat tampers with the dignity and authority of
the court and disrupts the process of caumd the fair administration of
justicé2zin the case of advocates, conduct unbecoming of an officer of the
Court.*” Under section 28(1) of the Supreme Court Act, 2011 a
contemnor includes a person who assaults, threatens, intimidates, or
wilfully insults an officer of the Court (includes advocates) during a
sitting or attendance in Court, or in going to or returning from the
Court. A judge of the Supreme Court is empowered to make the order that
a contemnor be taken into custody and be detained untiising of the
Court® The Supreme Court may sentence a contemnor to imprisonment for
a period not exceeding five days, or to pay a fine not exceeding KES
500,000.00, or both, for every offence of contempt of cBurt.

In addition, part IX (rules 56-58) of the Supreme Court Rules, 2020
makes particular provision on the treatment of contempt of court before the
Supreme Cou¥t contempt in the face of the Court ih facie curiae), and
contempt of court proceedings initiated by the Court on its own motion

or on the application of any person.Regarding contempt in the face of

Court, t he Supr eameperébovhose conduticbgforecita u s ¢
mani fests di sobedience, obstructi on

and contempt proceedings will follow thereaftein any other cases, and by
virtue of section 28(4) of the Supreme Court Act, 201lwvhere contempt
proceedings are initiated on the motion of the Court or on the application of
any person, the contemnor will be given an opportunity to be heard before

46 Republic v Ahmad Abolfathi Mohammed & anotf#€r19] eKLR, para 7.
47 |bid paras 2430.
48 Act No 7 of 2011, Laws of Kenya.
49 Supreme Court Act, 2011, s 28(2).
50 |bid s 28(3).
51 Sypreme Court Rules, 2020, r 56.
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the Court makes its determination on the mattadnder rule 58 of the
Supreme Court Rules, 2020the penalty for contempt of court is such order

as the Supreme Court may deem fit, including the issuance of an order
denying audience to the contemnor for aqeenot exceeding one year.
Contempt proceedings may also be taken at the Court of ApkalHigh
Court>*and t he Ma g i*svhich @durtssré eqtatlylempgowered

to punish for contempt. IBquip Agencies Limited v Credit Bank Limitet
Warsame J (as he then was), when considering the framework on the
enforcement of professional undertakings between advocates, expressed
himself as follows:

In my understanding an undertaking is usually given to ease and
smoothen the path of transactiaasried out by Advocatedt is

a convenient method or tool to circumvent delay and operational

difficulties, so that transactions can be easily, properly, smoothly

and fastly conducted between Advocates. It is a contract between

52 bid r 57.
53 Section 38 of the Court of Appeal (Organization and Administration) Act, 2015
(Act No 28 of 2015) empowers the Chief Justice, in consultation with the President
of the Court of Appeal, to generally make rules the better administration and
organization of the Court of Appeal, including rules on the procedure relating to
contempt of court.
54 See High Court (Organisation and Administration) (General Rules), 2016, pt VIII,
rr 3942 on the procedure relating tordempt of court before the High Court and
contempt of subordinate courts, including revision of orders of a subordinate court
to punish for contemptrule 39 is very particular as to the objectives of punishing
for contempt, wh i c h igritynand autharity of eghe Codryy p h o |
ensure compliance with the directions of the Court; ensure the observance and
respect of due process of law; preserve an effective and impartial system of justice;
and maintain public confidence in the administrationustice as administered by
court.® The rules are made pursuant to
and Administration) Act, 2015 (Act No 27 of 2015) which generally empowers the
Chief Justice to make rules for the effective organization and astnaitidn of the
High Court, including rules on the procedure relating to contempt of court.
®See Magistrateso6 Courts AcSection20oftbe ( Ac |
Act generally empowers the Chief Justice to make rules for the effective
organizabn and administration of the Magis
procedure relating to contempt of court.
5612007] eKLR, HC (Nairobi, Milimani Commercial Courts) Civ Case No 773 of
2004 (ruling dated 28 February 2007).
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Advocates after an offeand acceptance, with a resulting
consideration which follows from one Advocate to another.

In my humble view an undertaking is a promise to do or to refrain
from doing something or acting in a manner which may prejudice
the right of the opposite partyt means it is an unequivocal
declaration of intention addressed to someone who reasonably
places reliance on it. It can be made by an Advocate either
personally or through the name of the firm he usually practices
under.

It is my position that breach girofessional undertaking can
result in lack of mutual or cordial trust between Advocaiesl
invariably puts the administration of justice into disrepute. The
Advocates by relating together through a professional
undertaking are officers of the courtetbfore as far possible it

is mandatory for them to respect their words for the benefit of
mutual continuality of their respective relationship.

In HCCC 2721/1976 Kenya Commercial Bank v Ad&ancox

J held

fi 1The courts have inherent power to comarit Advocate for

breach of an undertaking. The court has jurisdiction over an
Advocate for breach of an undertaking on the basis that the order

sought seeks the court to exercise its punitive and disciplinary

power to prevent a breach of duty by an offioérthe court,

whi ch i s qguite di stinct and s e
right. Therefore the court even if it has no right, it has jurisdiction

to make an order in exercise of its disciplinary jurisdiction.

2) The purpose of the punitive and disciplinary posvef the
courtbs jurisdiction over Advoca
enforcing legal rights but for enforcing honourable conduct

among them in their standing as officers of the court by virtue of
[Sections 55 and 56] of the Advocates Act Cap 16 Laws of

Ke ny®a o .

57 Equip Agencies Limited v Credit Bank Limi{2007] eKLR.
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Warsame J (as he then was) then pro
disciplinary powers over advocates in general and in the context of
professional undertakings, and asserted that:

It is not the business of the court to oppress an Adedoa no
reasonable causd@he court is always reluctant to degrade an
Advocate unless the circumstances shows that his conduct is
dishonourable as an officer of the colliris for that reason that

the court would exercise its punitive and disciplinpoyvers to
ensure that Advocates conduct themselves in a manner that
pleases the eyes of justideis within the powers of the court to
prevent a breach of duty by an Advocate, especially when he has
given an unequivocal undertaking to another Advodssea
matter of good practice relationstiptween Advocates must be
resolved between themselves without recourse to the
courts.However, when the dispute lands before court, the court
would enforce that which is honourable among the officers of the
court. The court would not shy away from exercising its punitive
and disciplinary jurisdiction to ensure compliance of the promise
given by an Advocate and acted upon by another AdvState

44 LSKO6s | nt er ve n-Advarate DisputeAdv oc at e
Section 4(f) of the LSKAct, 2014 provides thabne of the functions and
objects of LSK is to represent, protect and assist members of the legal
profession in Kenya in matters relating to the conditions of practice and
welfare. This means that LSK can be the first stop in resghany conflicts

as pertains to the professional relationship between advocates. Where
applicable, voluntary mediation of advocaigvocate disputes is one way to
resolve professional issues arising between advocates and in turn protecting
the reputation fothe legal profession in the eyes of the public.

Besides, undesection 41(q) of the LSK Act, 2014the LSK Council may,
subject to the Act and with the approval by a resolution of members, make
regulations, binding on all members of LSK, prescribing aernative
forms of dispute resolution, including reconciliation, mediation and

%8 | bid.
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arbitration. Of particular importance igegulation 96 of the LSK
(General) Regulations, 2020° which allows the Council to settle disputes,
including member to member disputdgpugh arbitration.

4.5 Judicial proceedings

As already noted above, undsction 53(4)(e) of the Advocates Acif a
complaint submitted against an advocate at the Advocates Complaints
Commission has substance but does not disclose a disciplinary dfidree
dealt with by the Advocates Disciplinary Tribunal and the Commission
considers that it should not deal with the matter, the Commission may advise
the complainant to refer the matter to the Court if that appears to be the
proper remedy. Besides, adates, like any other person, have legal rights.

In line with the principle of equality before the law, advocates too are entitled
to equal protection of the law just like any other person.

The Constitution is at the forefront as pertains to equal pgrotecf the law.
Article 27(1) and (2) of the Constitution guarantees to every person
equality before the law and the right to equal protection and equal benefit of
the law, including the full and equal enjoyment of all rights and fundamental
freedoms. Otér rights equally applicable to advocates as with any other
person are: the right to human dignity unasicle 28 of the Constitution;

the entitlement to freedom and security of the persaartiole 29 of the
Constitution; the right to fair administrate action undearticle 47 of the
Constitution; the right of access to justice undarticle 48 of the
Constitution; the rights of an arrested person undgicle 49 of the
Constitution; and the fair trial rights undarticle 50 of the Constitution.

Moreover,article 19(3) of the Constitutionis emphatic that the rights and
fundamental freedoms in the Bill of Rights belong to each individual and are
not granted by the State, and are equally subject only to the limitations
contemplated in the Constitah, and in accordance witkrticle 24 of the
Constitution.®® Further,article 20(1) and (2) of the Constitutionstipulates

59 Legal Notice No 32 of 2020.

50 Underarticle 24(1) of the Constitutiom, right or fundamental freedom in the Bill

of Rights can only be limited by law and any such limitation must bemab&»and

justifiable in an open and democratic society based on human dignity, equality and

freedom. The limitation must also take into account all relevant factors, including
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that the Bill of Rights applies to all law and binds all State organs and all
persons, and every person is to enjoy the rights amthfuental freedoms

in the Bill of Rights to the greatest extent consistent with the nature of the
right or fundamental freedom.

Accordingly, an advocate may institute civil proceedings or make a criminal
complaint against another advocate for civil amanal wrongs. In addition,
pursuant toarticles 22(1) and 258(1) of the Constitutionan advocate
whose fundamental rights and freedoms under the Constitution are
threatened or have been denied, violated, or infringed, just like any other
person, has thaght to institute court proceedings claiming that a right or
fundamental freedom in the Bill of Rights has been denied, violated or
infringed, or is threatened or that the Constitution has been contravened, or
is threatened with contravention.

5 Conclusion

This paper set out to interrogate the areas of conflict in the advabateate
relationship, and the duties of advocates to other advocates as depicted in the
Constitution, the Advocates Act, and relevant subsidiary legislation made
thereunder, the LSKct, 2014, and the relevant subsidiary legislation made
thereunder, and the LSK Code of Standards of Professional Practice and
Ethical Conduct (2017). The paper has also explored the avenues for
resolving advocatadvocate conflicts and disputes, includthg advocates
disciplinary mechanisms, disciplinary powers of the court, interventions by
LSK in advocateadvocate conflicts and disputes, and judicial avenues and
remedies available to advocates who have suffered civil and criminal
wrongs, and constituinal contraventions or threatened contraventions in the
context of the professional relationship between advocates.

the nature of the right or fundamental freedom, the importance of the pufgbse o
limitation, the nature and extent of the limitation, the need to ensure that the
enjoyment of rights and fundamental freedoms by any individual does not prejudice
the rights and fundamental freedoms of others, and the relation between the
limitation and its purpose and whether there are less restrictive means to achieve the
purpose.
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Abstract
This research examines the link between International Humanitarian Law
(IHL) and the principle of the Responsibility to Protect. It looks at the
interplay between the two in which it examines the ability of thejtn
government to respect and implement IHL and execute its responsibility to
protect its citizens in the Tigray region where since November 2020 the
government and a militarily powerful regional force namely the Tigray
Peopl ebds Li ber at ave beenFangagirtg in(am RanF )
international armed conflict. The research further analyses the intervention
of the international community in Tigray in the wake of massive IHL
violations especially by the Ethiopian government forces and their allies as
well as by the TPLF rebel groups. The research is a desk research which
applies the qualitative research method and uses the crisis in Tigray as a
case study. The research findings indicate a strong link between IHL and the
responsibility to protect whereby vatlon of one during armed conflict
amounts to the violation of the other while respect of one enhances the
respect of the other and consequently the protection of civilians and dignity
of human beings. A critical analysis highlights that the Ethiopian
govenment has violated IHL and absconded its responsibility to protect its
citizens in Tigray. The TPLF also violated IHL and posed a great threat and
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chall enge to the Ethiopian gover nme
its citizens, although the mediacuses more on the Ethiopian government
vi olations than on the rebel sd. The

Tigray characterizes contemporary internal armed conflicts whereby the
State has ceased to possess monopoly on the legitimate usenmewaithin

its borders and is thus challenged by armed rebel groups that possess equal
if not better military capability, coupled with an international community
that is many a times reluctant to intervene timely and decisively.

Introduction

International Humanitarian Law (IHL) is a branch of international law that
seeks to limit the brutality of armed conflicts on people and objSetssli,
Bouvier, & Quintin, (2011:4) States are the key actors involved in the
creation of IHL. The duty tanplement IHL also lies first and foremost with
States. States also have a responsibility to protect populations in their
jurisdiction from genocide, war crimes, ethnic cleansing and crimes against
humanity and also to provide both State and human seauititjn their
jurisdiction. As such, they are the principle implementers of the principle of
iResponsibility to Protecto (RtoP/
States are increasingly called upon to protect their population. Francis Deng
viewed sovereignty as responsibility (Deng, 1995). Therefore, the R2P
principle depicts a shift of conception of sovereignty from sovereignty as
control to sovereignty as responsibility in both internal functions and
external responsibilities of States (Peltorzdi,1:60).

However, contemporary conflicts involving armed rebel groups fighting
against their governments <chall engeé¢
execute their duties. Today, belligerents are more and more willing to use
humanitarian assistance, lisavingassistance and even civilians themselves

as weapons in their political struggles (Deng, 2010; Deng, 1995). This
threatens St ate sovereignty and p
implementation of IHL and their ability and willingness to fulfill their
respnsibility to protect their populations since the governments begin to
perceive their own citizens as enemies undeserving of protection. This has
characterized many States in Africa in the gostd War era. Ben Arrous
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and Feldman (2014:60) observe tha ¢md of the ColdVar marked an end

of the support that African States used to get from great powers from the East
and West. This consequently left States vulnerable to rebel groups within
their territories whose milpotyafry c
violence and power. This in turn poses a great challenge to the survival of
the States. Faced with these threats, States carry out military and counter
insurgency operations which further complicate the dynamics of the conflicts
and cause massivé&acities on civilians.

This is the case in the Tigray crisis in Ethiopia, a-imternational armed
conflict (NIAC) between the Government of Ethiopia and the Tigray Peoples
Liberation Front (TPLF) which began in November 2020 when Abiy Ahmed
the PrimeMinister of Ethiopia ordered a military operation against the TPLF
in Tigray in response to attacks on Ethiopian military bases and federal
forces by the TPLF (HRW, 2020).

The objectives of this study are: to establish the link between IHL and the
respongility to protect in contemporary NIACs; to find out the violations

of Il HL by the Ethiopian government
Front (TPLF) in the Tigray crisis; to establish the extent to which the TPLF
challenges and threatens the Ethiopiarvge r nment 6s abi |l ity
to implement IHL and to protect its citizens especially in Tigray; to find out

the response of the international community to the conflict in Tigray crisis
with regard to IHL and RtoP.

The study is based on the just waeory particularhjus in bellowhich is
directly related to IHL. It is further guided by the Common Article 3 of the
Geneva Conventions as well as the Protocol Il Additional to the Geneva
Conventions of 12 August 1949 which are the key instrumentsdalate

the conduct of nointernational Armed Conflicts (Protocol Il). The paper
first presents the just war theory and then discusses IHL as the core of the
jus in bellocomponent of the just war theory. It also discusses the IHL of
nortinternational amed conflict and further presents the Responsibility to
Protect (RtoP) principle linking it to IHL. This is then followed by a
discussion of the Tigray crisis as a good case that demonstrates the delicate
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balance that confronts States in their implemewnadif IHL and fulfillment
of the R2P when confronted by formidable armed groups within their
territories.

The Just war Theory

The just war theory, also known as the just war tradition is as old as the
exi stence of humani ty. usédfreqgbentlyigpthe t h e
modern period, its application can be traced thousands of years ago (Neste,
2006:1). Even before the advent of the Christian era (CE), political
philosophers such as Cicero wrote about just war. Cicero argued that there
are two wayf contesting a decision: one by discussion and the other by
force (Harrer, 1918:26). He attributed discussion to man and force to beasts
and thus argued that man should recourse to force only when it is impossible
to use discussion. He further gave twaimreasons for waging war:
punishment of wrong and salefense and argued that the war has to be
declared by responsible authorities (Harrer, 1918: 26). He also stated that
war should be fought by the relevant forces and the amount of force applied
oughtto be proportional to the reason for which the war is fought. For
instance, a small wrong doing should not be punished with excessive force.
Cicero thus in his writing focused on the two main categories of the just war
theory: jus ad bellumwhich seeks tmffer conditions under which war is
justified andjus in bello,referring to how war ought to be conducted

During the Christian era, just war was used to justify religious wars and
famous religious scholars such as St. Augustine of Hippo, St. Thomas
Aquinas and lbn Khaldun also wrote about the just war theory and sought to
establish the reasons why war should be waged. Although Cicero argued that
resort to conflict was the way for beasts and not humans, there has been a
tendency of human beings to rego war to solve most of their disputes. As
such, war has been commonplace throughout history (Moir, 2002). Due to
the realization of the fact that war is inevitable in human interactions, efforts
have been made to regulate the conduct of yri( belo) in order to
minimize its brutality as much as possible. This is the main preoccupation of
International Humanitarian Law.
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The IHL Principles

The principles of IHL are the key instruments that enhance its
implementation and effectiveness. These priasipust be observed during
international armed conflicts as well as rnternational armed conflict.
According to the International Criminal Justice, (ICJ), the IHL principles
constitute customary international law since they are fundamental to the
respet of the human person and elementary considerations of humanity (ICJ
Reports, 2004; ICJ Reports 1996). These principles are discussed below.
The principle of distinction between civilians and combatants

This principle stipulates that civilians oughta® separated from combatants
(Sassoli, Bouvier, & Quintin, 2011: 74he principle aims at distinguishing
civilians from combatants so that civilians can be protected. It can be argued
to be the backbone of IHL since without distinction limitation in tohevar

would be a challenge. This principle of distinction is clearly spelled out in
Article 48 of A d dider itooensaré regpeactofar ared o |
protection of the civilian population and civilian objects, the parties to the
conflict shall at d times distinguish between the civilian population and the
combatants and between civilian objects and military objectives and
accordingly shald/l direct their oper
On the same note, the principle prohibits the afsany weapon which is
incapable of distinguishing civilians and civilian objects and military and
military objectives.

The prohibition to attack thodeors de combat

The prohibition to attack any persbars de combgfor example those who
aresick ,wounded and prisoners of was)a fundamental rule under IHL.

For example, while a soldier could be targeted lawfully under normal
circumstances, if he/she surrenders or is wounded and no longer poses a
threat, then it is prohibited to attack him/h&egsoli, Bouvier, & Quintin,
2011).Additionally, soldiers may be entitled to extensive protections if they
meet the criteria of being Prisoners of War (POWS).
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Prohibition of infliction of unnecessary suffering

While IHL does permit violence, it prohibitee infliction of unnecessary
suffering and superfluous injury (Additional Protocol | Article 35). While
the meaning of such terms is unclear and the protection may as such be
limited, even fighters who may be lawfully attacked, are provided protection
by this prohibition. One rule that has been established based on this principle
is the prohibition on the use of blinding laser weapons.

The Principle of Military Necessity

Military necessity permits armed forces to engage in conduct that will result
in destruction and harm being inflicted. The principle of military necessity
refers to the concept of legally using only that kind and degree of force which
is required to overpwer the enemy (Vincze, 2017:19). The concept of
military necessity acknowledges that under the laws of war, winning the war
or battle is a legitimate consideratiddowever,the concept of military
necessity does not give the armed forces the freedomdoeitpumanitarian
considerations altogether and do what they want (Forest, 2007). It must be
interpreted in the context of specific prohibitions and in accordance with the
other principles of IHL. The principle is anchored within the rules of IHL.
For insaince, Article 52 of Addition Protocol | lists those objects that can be
subject to lawful attacks. The notion cannot be applied to override specific
protections, or create exceptions to rules where the text itself does not
provide for one.

The Principle & Proportionality

The principle of proportionality limits and protects potential harm to
civilians by demanding that the least amount of harm is caused to civilians,
and when harm to civilians must occur it needs be proportional to the military
advantageKorest, 2007). The article where proportionality is most prevalent
is in Article 51(5) (b) of API concerning the conduct of hostilities which
prohibits attacks when the civilian harm would be excessive in relation to the
military advantage sought. Closéigked to the principle of proportionality

is the rule of precaution. This calls for those engaged in conduct of hostilities
to desist from causing harm or to seek to minimize arms on civilians. All the
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principles of IHL are interrelated and they applygdgh er t o enhan
protection of human dignity in times of war.

International Humanitarian Law of Non -international Armed Conflict

The initial development of IHL was influenced by the need to regulate
international armed conflict which was commonly wmoas war and thus
regulation of internal armed conflicts which were commonly known as civil
wars was left to domestic jurisdictio®gssoli, Bouvier, & Quintin, 2011
231). In the postolonial era, legal regulation of internal armed conflict has
continuel to grow in importance. This is due to the realization that since
1945, majority of armed conflicts have increasingly been internal rather than
international (Moir, 2002:1). Indeed, former Secretary General to the United
Nations, the late Kofi Annan obsed that wars between sovereign States
appeared to be a phenomenon in distinct decline, while those within states
were on the rise, especially in Africa (Moir, 2002:1). There are two key legal
instruments that regulate the conduct of Hmgernational arme conflicts
(NIACs): Common Article 3 of the Geneva Conventions and Additional
Protocol II.

Common Article Three to the 1949 Geneva Conventions

This was the first legal regulation of internal armed conflict to be included
in an international instrumentt is common to all the four Geneva
Conventions. Common Article 3 provides that in the case of armed conflict
not of an international character, occurring in the territory of one of the High
Contracting Parties, each Party to the Conflict shall be bauagly as a
minimum the following provisions:

1. Persons not taking active part in hostilities including members of
armed forces who have laid down their arms and those plared
de combaby sickness, wounds, detention or any other cause shall
in all circumstanced be treated humanely without any adverse
distinctions founded on race, color, religion, faith or sex, birth or
wealth, or any other similar criteria (Common Article 3). The article
thus prohibits: a) violence to life and person, in particulardeuof
all kinds, mutilation, cruel treatment or torture; b) taking of hostages;
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c) outrages upon personal dignity, in particular humiliating and
degrading treatment; d) the passing of sentences and the carrying out
of executions without previous judgmembnounced by a regularly
constituted court affording all the juridical guarantees which are
recognized as indispensable by civilized peoples.

2. The wounded and the sick shall be collected and cared for. The
article provides that an impartial humanitariandpsuch as the
International Committee of the Red Cross to offer its services to the
parties to the conflict.

Additional Protocol Il to the 1949 Geneva Conventions

During the period between 1949 when the Geneva Conventions were
adopted and adoption of Poobl 1l to the Geneva Conventions, internal
conflicts increased both in intensity and lethality (Haye, 2008:43). Most of
these were wars of decolonization and-geffermination. This called for a
series of diplomatic conferences in Geneva. From the @mdes, two
Protocols were adopted in addition to the Geneva Conventions: Additional
Protocoal | regulation International Armed Conflict and Additional Protocol

Il to regulate nosinternational armed conflicts. Additional Protocol Il was

to apply in:fi a r ncendlict which takes place in the territory of High
Contracting Parties between its armed forces and dissident armed forces or
other organized groups, which under responsible command exercise such
control over a part of its territory as to enable thencéory out sustained
and concerted military oper aHayepns
2008:44).

This Protocol was an improvement on the Common Articleo8 instance

a) it details the fundamental guarantees of protection afforded to the person
whose liberty has been restricted, b) it develops further the protection and
care of the wounded sick and the shipwrecked spelling out the duty of
protection of medial, religious personnel as well as medical units and
transports and c) it includes specific provisions dealing with the protection
of the civilian population from attacks, the protection of objects
indispensable for the survival of the civilian populatmd cultural objects.
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The Principle of Responsibility to Protect (R2P)

The Responsibility to Protect (R2P) is a principle aimed at the protection of

t he worl dés mo st vul nerabl e popul
international crimes: genocide, warimes, ethnic cleansing and crimes
against humanity (Australian Red Cross, 2009). It is important to mention
that this is not an IHL principle although the two are closely linked. The
principle originated from a report prepared by the International Castonis

on Intervention and State Sovereignty in 2001. The report aimed at
addressing challenging issues regarding gross violations of human rights on
the one hand and the principles of Aoterference and Sovereignty on the
other. It was also motivated ble realization that in some cases, civilians
suffer in the hands of the States that are supposed to protect them. The
principle continued evolving and in 2005, the United Nations General
Assembly (UNGA) widely accepted and adopted it.

The central argumemtf R2P is that State sovereignty entails responsibility
and therefore each State has a responsibility to protect its citizens from mass
killings, and other gross violations of their rights (Stahn, 2007:99). Thus each
individual State bears the responsipilof protecting its populations from
genocide, war crimes, ethnic cleansing and crimes against humanity.
However, if a State manifests inability or unwillingness to protect its
population then automatically abrogates its sovereignty and the
responsibiliy to protect is assumed by international actors (Stahn,
2007:288). The international community, through the United Nations, has
the responsibility to take f#fAtimely
provisions set out in the UN Charter such as useogpjate diplomatic,
humanitarian and other peaceful means, to help to protect populations from
genocide, war crimes, ethnic cleansing and crimes against humanity
(Belamy, 2015:102).

The State is obliged to prevent commission of the crimes coveredR2khe
principle: genocide, war crimes, ethnic cleansing and crimes against
humanity. Since these crimes are also prohibited under international law,
when an international criminal tribunal or court has been given jurisdiction
to prosecute individuals for canitting genocide, State obligations would
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also include a duty to cooperate with the tribunal with regard to arrest or
transfer of indictees to the court (Amnéus, 2013:19).

The Link between IHL and the Responsibility to Protect (RtoP)

The principle of R2Rand IHL are closely linked. To start with, both aim at
protecting and according human dignity to human beings. The primary
responsibility of both IHL and R2P rests on the State. If a State honors its
R2P, it automatically respects IHL. Similarly, a Statt upholds IHL fulfils

its responsibility to protect its citizens during armed conflict. The main
difference between the two is that IHL is much broader in scope compared
to R2P. It entails many rules and guidelines for the conduct of armed conflict
while R2P is narrower in scope and it can apply both during armed conflict
as well as in peacetime.

Secondly, one of the four crimes contained in the R2P principle is war
crimes. War crimes are a violation of IHL. In this respect, it can be argued
thattheRP pri nci pl e inherently enhances:s
and R2P are not mutually exclusive but complementary. The obligation to
respect IHL is binding for States as well as-state parties under customary

law including NIACs where Common Articl8 must be observed and
respected in all circumstances (Amnéus, 2013:19). The R2P obliges States
to respect and ensure respect of IHL so as to prevent commission of war
crimes and seek out and prosecute those who commit them. States thus have
a duty to engre that civilians, military authorities, members of armed forces
and the whole population in general respect all the principles of IHL
(Amnéus, 2013:21).

The Tigray Crisis in Ethiopia

Ethiopia has an old and rich history. Its Aksum Empire was one ofdest
known African civilizations and the ruins of the city of Aksum in the Tigray
region are a United Nations World Heritage Site (BBC, 2020). It is the only
country in Africa that managed to successfully militarily resist and therefore
evade the grip afolonialism. Ethiopia is comprised of several ethnic groups
but the most politically relevant ethnic groups are the Oromo and Amhara
and the Tigray. The Oromo and Amhara form the majority, a combination of
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both amounting to 560% of the population of Eibpia while the Tigray are

a minority, consisting only of 6 %
dominated Ethiopia politically and economically since 1991 (Woldemariam,
2018). The Somali ethnic group which forms about 6% has also been
agitating for the alf determination of the Somali region through the Ogaden
National Liberation Front (Tsega, 2018:10).

The Tigray region is Ethiopiabs nor
north and Sudan in the West. The region is one of the administrative regions
in Ethiopia. The TPLF is the one in charge of administering and governing
the Tigray region. In addition, the TPLF ostensibly presides over a large
regional paramilitary police force as well as local militia (Human Rights
Watch, 2020). This is in line wit the Ethiopian constitution which
authorizes regional states to oversee police and security in their respective
regions. From 1991 until 2018, the TPLF leaders who dominated Ethiopian
government 6s | eadership concentrat e
region (Assefa, 2021:33). Thus the region has for the last almost 30 years
been economically, politically, and militarily very powerful while other parts

of Ethiopia suffered marginalization.

Yloénen (2021:3) points out that since the fall of the comniesg in 1991,
Ethiopia has been dominated by ethnonationalist politics leading to a tension
between centralization and devolution of power and the related question of

sel f determinati on. I n additi on, E
right to séf determination entrenched ethnic nations at the expense of
nati onal uni ty. The Ethiopian Peop

(EPRDF), a coalition of parties (fo
largest ethnic communities (the Oromo, Amharagrdy and Somali) had

been the ruling coalition in Ethiopia since the oust of Mengistu Haile
Mariamdés military government in 19
Minister Abiy Ahmed dissolved it and formed the Prosperity Party. The
EPRDF coalition was howewr@olitically, economically and militarily led

and dominated by the Tigrean Peopl
2021:33).
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Managing ethnicity was at the centre of Ethiopian politics under the Tigray
leadership. Tsega (2018:5) points out that underTtPLF leadership, the
EPRDF governed through divide and rule tactics that involved setting the
Oromo and the Amhara against each other. This was because the minority
Tigray viewed the Orom@mhara solidarity as posing a great threat to the
EPRDF, an ethn coalition whose power resided in the hands of the TPLF.
The TPLF consistently securitized the Oromo and Amhara identities
presenting them as posing an existential threat to the Tigray identity as the
referent object. This securitization process sergeal strategic move for the
Tigray to achieve ethnic dominance and regime security. The goal of
securitization is to authorize authorities to extraordinary measures to deal
with the existential threat. In the case of Ethiopia, the securitization of the
Orono and Amhara identities led to the Tigray dominated government
resulting to repression of any political dissent and opposition and also to the
marginalization of other communities especially the Oromo and Amhara
(Tsega 2018:-B). This in turn created deepsentment of the Tigreans by
the Oromo and Amhara who perceive them (the Tigreans) as privileged
citizens (Woldemariam, 2018).

During itds al most three decades o
heavy cache of heavy artillery and control of nearly 8% Et hi opi a
ranking military brass and security

2021). This made the TPLF a formidable force to reckon with.

In 2018, after a series of tensions, incessant protests and political unrest
Prime Minister Hailemaam Desalegn a Tigrean resigned and he was
replaced by Abiy Ahmed who has a mixed OreAmhara parentage
(Burke, 2020). This ended an almost 30 years of Tigrean and TPLF
Premiership and dominance in Ethiopian politics. It marked the beginning of

a new eraltat entailed the systematic process of retracting the TPLF senior
member 6s monopolization of politica
centre of the political system.

Within a short period into his Premiership, Abiy Ahmed carried out
sweeping refor ms. TPLF6s top | eade
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positions and generals were arrested and charged with graft which reduced
Tigrayan dominance of the armed forces, prispnegre freed and those in
exile were welcomed back home, while state owned enterprises were
privatized and restrictions on the media were relieved (Burke, 2020). In a
move supposedly aimed at enhancing national unity and weakening the
entrenched ethnic ramalism, Abiy Ahmed dismantled the ruling coalition
EPRDF which had been dominated by the TPLF for almost three decades
and replaced it with his own political party known as FElmesperity Party
which the TPLF refused to join (Khorrami, 2021). Anothern#igant
change that Abiy Ahmed enacted was the reconciliation of Ethiopia with
Eritrea, which earned him a Nobel Prize but further isolated the TPLF
(Burke, 2020).

(Khorrami, 2021) points out t hat A
weaken the TPLF natially and in Tigray. He further argues that this is hard

to achieve owing to the strong decades long emotional and cultural bonds
that exist between the locals in Tigray and the TPLF and the absence of the
Prosperity Party in Tigray. After being sidelinedy Abi yo6s r ef o
TPLF leaders retreated to their home region in Tigray. The reforms created
tensions between Abiy Ahmed and the TPLF and the tensions kept
increasing over time.

Owing to the COVID 19 pandemic and related health risks, the Ethiopian
government postponed highly anticipated national elections arguing that it
would be impossible for the government electoral body to prepare adequately
(Human Rights Watch, 2020). The TPLF defied this extension terming it as
an unconstitutional extension &bi y Ahmedés term an
conduct their regional elections in September in which the TPLF won 98%

of the Vote (Wight 2020). The Tigray elections were annulled by the federal
parliament and the governments stopped its budgetary support to the
Tigrayan government and Abiy Ahmed began sending troops north (ibid). A
process of mutual delegitimisation ensued whereby the TPLF considered
Abiybés government il l egitimate whil
regional government illegitimate.
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T P L F 6rsdefanceangered Abiy Ahmed who labeled the group as a rebel
and terrorist group accusing it of instigating violence in the Ethiopia since

he took office in 2018 ( Wight, 2020). Before the conflict commenced, the
TPLF had engaged in unprecedented arnmjria which it armed about
250,000 soldiers and also carried out a series of provocative military parades
in Mekelle, the capital city of the Tigray region (ibid.). In addition to the
parading of military might, the TPLF also kept interfering with the
operations of federal armyos Norther

On3-4 November 2020, as tensions bet
government escalated, the TPLF attacked and seized an army command
centre near Mekelle, the capital of Tigray prompting the Ethiopian
govenment to respond immediately with air strikes and ground attacks
(Wight, 2020). The TPLF had also been accused of arresting top military
commanders in the Tigray region. The Ethiopian government launched a
military operation on 4 November 2020 in Tigrayiwb h it t er me d
enf orcement operationo (I nternatior
2021). The Ethiopian military carried out ground operations and airstrikes
that were reportedly aimed at targeting the military assets of the Tigray
regional faces in various locations in Tigray (Human Rights Watch, 2020).

On the other hand, the TPLF launched missile attacks and ground forces
targeting the Ethiopian military as well as Amhara regional forces and
militias (ibid).

The conflict pits the Ethiopiagovernment against the TPLF leadership that
was deemed il egal by the Abiy Ah
leadership rallies under the banner of the Tigray Defence Forces (TDF), an
armed resistance group whose leadership is drawn from the Tigrayars leader
who were ousted from the government and commanded by former high
ranking Ethiopian National Defence Force Officers (International Crisis
Group, 2021). This means that the TPLF presents a formidable force that the
Ethiopian government ought to reckon wiithe Ethiopian government has

also been accused of using foreign military personnel from Eritrea as well as
regional forces and militias from Amhara to fight on its side in the conflict.

92



Implementing International Humanitarian Law and th&021) Journalofcmsd Volume 7§2
Responsibility to Protect in Neimternational Armed

Conflicts (NIACs) A Delicate Balance: The Case of

the Tigray Cisis in Ethiopia:Berita Mutinda Musau

At the end of November 2020, about four weeks into the operatien tlad
Feder al Armyoés capture of Mekel e tnh
removal of the Tigray Defence Forces (TDF), Abiy Ahmed the Ethiopian
Prime minister declared victory and declared that the operation was complete
(Reuters, 2020). He appoidten interim regional government in Tigray.
Nevertheless, fighting continued outside Mekele between the TDF and
government forces and its allies and while TPLF leaders escaped. It was
feared that the Tigray leadership had withdrawn from Mekele before
govenment 6s entry into the city and
Ethiopian government in a protracted guerrilla war (Reuters, 2020). The
TPLF has a mastery of guerrilla warfare coupled with advantage provided
by the Tigray r egi ondforeigntbordeils (Reuteds, t o |
2020).

Taking advantage of their mastery of guerrilla warfare seven months later,
on 29" June, the TDF rebels launched a rapid offensive and recaptured the
Mekelle, declared victory and announced that Mekele was now under
compl ete control of the TDF, the T
TPLF spokesperson Gatachew Reda declared that the rebels were ready to
render the enemy, whether from the Eritrean side, the Amhara side or Addis
Ababa incapable of threatening the seguritthe Tigrean people any more
(ibid). He further vowed that the rebels would destroy the enemy by entering
Eritrea and Amhara region whose forces have been supporting the Ethiopian
government. True to his word the TPLF rebels have actually been accused
of entering neighboring regions of Afar and Amhara where they have
attacked civilians, destroyed villages and looted aid supplies among other
atrocities (AFP, 2021). With this trend, the Tigray conflict, if not checked
could be snowballing into a protradteivil war that is not only restricted to
Tigray but also spreads to the rest of Ethiopia and regionally to the Horn of
Africa region.

There was jubilation as the Tigreans welcomed back their forces. Following
the recapture or Mekele by the rebel ford@sme Minister Abiy Ahmed
unilaterally declared a military ceasefire saying that it was on humanitarian
grounds to allow for aid workers to access the people in need and for farmers

93



Implementing International Humanitarian Law and th&021) Journalofcmsd Volume 7§2
Responsibility to Protect in Neimternational Armed

Conflicts (NIACs) A Delicate Balance: The Case of

the Tigray Cisis in Ethiopia:Berita Mutinda Musau

to make use of the planting season to work in their farms (Quinn, Z0B&.).
rebels dismissed the ceasefire and and vowed to continue fighting. The
interim government and government forces retreated from Mekele and the
TPLF reinstituted the regional government that had been elected in
September 2020. The TPLF has however mmused of recruiting child
soldiers.

The Tigray conflict has entailed the use of brutal force on civilianharsl

de combatNarrating an ordeal about a fiery exchange between civilians and
Ethiopian soldiers, in Shire, a town in northern Tigray, eldsid that
residents had been slaughtered like chicken and their corpses abandoned to
be eaten by hyenas (The Guardian, 2020). They also narrated of rampant
vandalism and looting that had left all government assets destroyed and
looted. Although the Ethjman government claimed that no civilians were
killed by government forces, reports on the ground confirmed otherwise.
There has been random killings of civilians, massacres and alleged ethnic
cleansing of the Tigray people in the hands of Ethiopian gowennhforces,

its allied militia from Amhara as well as Eritrean soldiers (Walsh, 2021). The
government also launched airstrikes in some towns which instead of killing
rebels would kill civilians. One of the airstrikes on a market in the city of
Togoga whit the government alleged targeted rebels killed 64 civilians and
injured 180 others (Akinwotu, 2021). The TPLF has also launched missiles
and rockets on Asmara the capital city of Eritrea and also on Amhara.

The operation has resulted in massive humaaitazonsequences (Ylonen,
2021:3). Thousands of people have been killed, over two million internally
displaced and tens of thousands of refugees fled to the neighboring Sudan
(Gl obal Centre for the Responsibil:i
livelihoods and facilities have been destroyed triggering a devastating
famine which is hugely considered a manmade famine caused by Eritrean
soldiers who were accused of pervasive looting while the Ethiopian army
burned crops demolished health facilities anévpnted farmers from
ploughing their land (De Waal 2021). Due to the instability and threats from
soldiers, the people of Tigray are unable to cultivate in their farms which
renders them totally dependent on aid. Beside the huge deaths directly from
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killin gs, starvation has been causing massive deaths and residents narrate of
remote villages where people are just found dead having perished overnight.
Women and children are the most adversely affected. In addition,
psychological impacts are also enormous. Foi nst anc e, il WO me
kidnapped by soldiers and held as sexual slaves, receiving care in hospitals
and safe houses are psychologically tormented by their children from whom
they were separated, who may be st a
Wad 2021).

Sexual violence has also been rampant in the conflict. The parties to the
conflict especially Ethiopian and Eritrean soldiers were reportedly carrying
out systematic rape of women and girls, even to the extent of raping girls as
young as 8 yearsld (Jaiswal, 2021). Indeed, Mark Locknow, the head of
the United Nations for the Coordination of Humanitarian Affairs
(UNOCHA) stated that rape was being used as a weapon of war, mainly by
uniformed forces but also with accusations made against all yauairies

in including the TPLF which targets non Tigreans (Nichols, 2021).

Exacerbating the crisis is also the obstruction and denial of humanitarian
access to the numerous civilians that have been severely affected by the
crisis. The Ethiopian governmehas on several occasions denied access to
humanitarian organizations. The government also blocked access to Tigray
including by road and air (HRW, 20°
down of communication infrastructure including electricity, phond an
internet has also posed numerous challenges in communication and hindered
activities such as tending to those wounded and killed in the conflict. Eritrean
troops, militias as well as the TPLF have also been reported to bottleneck
humanitarian aid and emdooting it. In addition, the Ethiopian National
Defence Forces (ENDF) were accused of dismantling satellite equipment in
the UNICEF office in Mekele, which violates IHL regarding respect for
humanitarian relief (Paravicini, Houreld & Endeshaw, 2021; Akitu,

2021)

Caught up in the conflict also are Eritrean refugees in Ethiopia who have not
been spared. Grave human rights and humanitarian law violations were
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alleged to have been committed against Eritrean refugees in Ethiopia by the
Federal GovernmentfdEthiopia; government allied militia and Eritrean
troops as well as by forces affiliated to the TPLF (UN Human Rights
Commission, 2021). The Eritrean refugees suffered attacks, killings, sexual
violence, beatings and even looting of their camps and pyopserd even
being cut off from humanitarian assistance (ibid.).

I nternational communityds response
From the onset of the conflict, the international community condemned the
operation and called for a dialogue between the parties to the conflict. The
United Nations, The African Union, the Intergovernmental Authority on
Development (IGAD), the European Union, the United States, and other
international bodies all denounced the violence in Tigray (Global Centre for
the Responsibility to Protect, 2021).llBwing violations of human rights

and International Humanitarian Law and the failure of the Ethiopian
government to protect its citizens in Tigray, the European Union suspended
budgetary aid amounting to 88 million Euros to Ethiopia (ibid.). The African
Union appointed three high level envoys to mediate peace in Tigray between
the Ethiopian government and Tigrayan leaders. However, the Prime
Minister Abiy Ahmed rejected this offer of assistance terming the military
operation in Tigray as a law and orderemgtion and thus an internal
Ethiopian matter (AFP, 2021).

The UN has been hesitant to enforce Resolution 2417 on armed conflict and
hunger in Ethiopia. The resolution authorizes the UN to impose sanctions on
individuals as well as entities that impederfanitarian operations and warns
that using starvation as a weapon of war could amount to war crime (De
Waal, 2021). The UN and humanitarian partners have also made efforts to
assist the people who have been in dire need of humanitarian aid (Annys, et
al.,2021:29). This is in spite of the impediments to humanitarian aid that the
Ethiopian government has imposed. Nevertheless, the United Nations
Security Council was faulted for its inability to demonstrate a unified
response and the lack of agreement onrangon statement on the Tigray
crisis, with, the Western countries on the one hand pitted against Russia and
China on the other (Nichols, 2021).
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IHL and the Responsibility to Protect (R2P) in the Tigray Crisis: a
Critical Analysis

The above section hawsovided a historical background to the conflict in
Tigray, Ethiopia. It has offered the diverse and complex dynamics regarding
its causes which makes it very hard to deal with. The section has also
discussed about the international response to the derdlid the challenges
that have engulfed it as well as the weaknesses inherent in the responses.

International Humanitarian Law however does not focus on the causes nor
the dynamics of the conflict but on the conduct of the conflict itself with the
sole enphasis that laws of war must be observed at all times by all parties.
The interest of this paper is therefore to highlight the violation of IHL by the
various parties to the conflict but most predominantly the Ethiopian federal
government and the TPLF.h& Tigray crisis can be described as an internal
armed conflict/nofAinternational armed conflict (NIAC) between the Federal
Government of Ethiopia and the TPLF. Ethiopia is a signatory to both the
Geneva Conventions of 1949 and also to the Additional &sbtbof 1977.
Indeed it is one of the earliest countries in Africa to sign the above legal
documents having ratified and acceded to the Geneva Conventions of 1949
in October 1969 and Additional Protocol Il to the Geneva Conventions, 1977
in April 1994 (ICRC database). The NIAC between the Ethiopian
government and the TPLF is thus regulated by these IHL instruments,
particularly Article 3 common to the four Geneva Conventions and
Additional protocol Il.

Violation of IHL by the Ethiopian Government in Tigray

The principles of IHL are the ones that enhance the protection and reduction
of brutalities in conflict. The Ethiopian government violated all these
principles in its military operation in Tigray as analysed below.

Use of unlawful combatants and cigilization of the conflict

IHL demands that under all circumstances, civilians should be protected and
no attacks should be directed at them and their objects. Article 8 (2) (b) (i)
of the Rome Statue further considers intentional direction of an attacsiaga
civilians is a war crime (Dinstein, 2005:129). This kind of protection applies
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to those civilians who are not directly taking part in hostilities. If civilians
take part in direct hostilities, they cease to be considered as civilians and are
thereforenot entitled to protection. The Ethiopian government has used the
Amhara militia to attack civilians who were not directly involved in
hostilities in Tigray. The Amharanilitias are unlawful combatants and
therefore by using them, the government was mrewention of IHL. The

use of Amhara militias has exposed the Amhara region and civilians there to
retaliatory attacks by the TPLF.

Indiscriminate attacks and disregard of the principle of distinction

In order to punish and weaken the TPLF, the Ethiog@rernment forces

and their allies: Eritrean forces and Amhara regional forces and militias have
indiscriminately attacked villages, towns and civilians in Tigray from which
the TPLF draws their membership. They have used weapons such as bombs
and airstrkes which are prohibited by IHL since it they cannot discriminate
between combatants and civilians. Consequently the attacks have caused
deaths and displacements of civilians and also destroyed infrastructure
causing immense suffering in the Tigray region.

Abuse of the principle of proportionality and precaution in the conduct of
hostilities

The principle of proportionality stipulates that the military action taken must
be proportionate to the aim that parties to conflict seek to accomplish.
Furthermore he military advantage that a particular operation obtains ought
to be greater than the damage caused to civilians. The force with which the
government forces attacked civilians in Tigray is a total disregard of the
principles of military necessity and praionality. In addition, precaution
must be taken so as to minimize civilian harm. The attacks by Ethiopian
government forces and their allies from Amhara forces and militias as well
as Eritrean soldiersn towns and villages in Tigray caused massivdiaivi
harm. Little precaution has been taken to minimize harm on civilians. In fact,
the civilians themselves were the direct targets leading to immense suffering,
death displacement and loss of livelihood.
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Other Abuses in contravention of Common Articéa8 Additional protocol

Il

In addition to the violation of the above principles, Ethiopian government
and its allies carried out various actions that violated Common Article 3 and
Additional Protocol Il and consequently caused serious harm to the people
of Tigray. Some of them included blocking of access to aid and on several
occasions attacking aid and humanitarian workers thus denying the Tigreans,
people access to humanitarian assistance and consequently causing
unnecessary suffering. Eritrean soldigghting on the side of the Ethiopian
government were accused of pervasive looting and pillaging while the
Ethiopian army burned crops, demolished health facilities and prevented
farmers from ploughing their land denied the people of Tigray their means
of livelihood and has indeed led to a widespread manmade famine. They
have also been involved in looting humanitarian aid. Furthermore, the
Ethiopian forces and their allies have been accused of raping several girls
and women, using rape as a weapon of waclnis a gross violation of IHL.

Abdication of the Responsibility to Protect (RbP) by the Ethiopian
government

As indicated in this research the principle of R2P and International
Humanitarian Law complement each other in protecting and according
human Ieings dignity. The only main difference between the two is that
while IHL applies during war, R2P applies all the time and also involves
other actions and services that the State should render to its citizens. By
directly attacking civilians in Tigray, tHethiopian government abdicated its
responsibility to protect its citizens. Furthermore, destroying the livelihood
of the citizens as well facilities and infrastructure would have long term dire
human security consequences for the citizens.

Earlier inthe conflict on November 22, 2020, prior to a planned government
artillery attack against TPLF groups in Mekelle, the capital city of Tigray
and the most populated city in the region, the Ethiopian government
spokesman warned the wvesd déeHuman oF
Watch, 2020). This was a demonstration of the highest form of Ethiopian
government 6s disregard of its respo
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Thus the Ethiopian government has become the source of direct and
structural violencedr the citizens it is supposed to protect.

Violations of IHL by the TPLF

It is also important to note the role played by rebel groups in challenging the
Statebs ability to function effect
accountable for atrocities thepmmit since they too ought to respect IHL.

The TPLF forces have launched attacks on federal government facilities such
as the government6s Northern Comma
conflict. In addition, they have used missiles and ground attackssagai
number of locations in the neighboring Amhara region and in Eritrea
(Human Rights Watch, 2020). They also launched rockets in Asmara Eritrea
hitting the citybés airport and al so
the Amhara region of Ethiopidb{d). The use of these non discriminatory
weapons and also attacks on non military objectives are acts in contravention
of IHL. The TPLF has also been accused of recruiting child soldiers which
also violates IHL and exposes the children to violent attacks

In June, when the TPLF recaptured Mekelle in a massive attack, they
captured government forces and paraded them in Mekelle as prisoners of
war. This is in contravention of Common Article 3 which provides for
protection, humane treatment and respecttferdignity of all civilians and
captured combatants. The comment by the TPLF spokesperson that they will
destroy their enemies is an indication of their unwillingness to protect
prisoners of war and civilians. Indeed after they recaptured Mekele in June
they started attacking civilians and destroying villages in neighobouring
regions of Afar and Amhara and even looting humanitarian supplies further
exacerbating the suffering of those in need of aid.

The TPLF has played a major role in destabilizing andatiening the

Et hi opi an feder al government 6s SOVE
contributed to the governmentds ap:
region where the TPLF draws its membership. Faced with the formidable
military strength of tet TP L F, the Ethiopian gov
maintain control of the instruments of power and violence remain uncertain
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and under threa. It remains very challenging for the Ethiopian federal
government to perform its responsibility to protect its eitiz and to respect

IHL when confronted with the formidable force of the TPLF that threatens
State stability and sabotages the legitimacy of the government. Thus this
research argues that the TPLF has played a significant role in bottlenecking
the Ethiopiaf eder al government 6s ability &
during countefinsurgency operations and also in performing its
responsibility to protect its citizens particularly in Tigray.

The International Community, IHL and RtoP in Tigray

The R2P priniple obligates the international community to intervene if a
State is unwilling or incapable of protecting its citizens. The Tigray conflict
attracted the intervention of the international community which has been
quick to condemn the conflict and has edlfor secession of hostilities. The
international community, particularly the African Union also offered to
mediate the conflict but the government of Ethiopia turned down the offer
terming the military operation as an internal Ethiopian affair. Economic
sanctions have also been imposed on the Ethiopian government by
international organizations such as the European Union. The international
community has also intervened to provide the much needed humanitarian
assistance amid the accessibility challengegsscand also the insecurity
posed not only by the Ethiopian government and its allies but also by the
TPLF rebels.

Nevertheless, the international community has been faulted for not doing
enough to intervene in the conflict. For instance the UN SecToiimcil has

not been in a position to issue a unified position on the conflict owing to
differences between two sides of the veto wielding powers. The international
communityoés calls for cession of h
humanitarian acss seem to fall on deaf ears for the Ethiopian government
and the TPLF rebels. The international community ought to take more
decisive action to avert the immense suffering of civilians.
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Conclusion

This paper has explored the link between IHL and RisiRg the Tigray
crisis in Ethiopia as a case study. It has applied the just war theory,
particularly jus in bellowhich is directly related to IHL. The study has
established that there is a close link between IHL and R2P. Violation of RtoP
for instance mounts also to violation of IHL especially in situations of
armed conflict. The government of Ethiopia has violated both the RtoP and
Il HL by brutally responding to the
civilians and civilian objects in Tigray. Nevertass, the TPLF also violates

I HL , chall enges and pose a great
capability and willingness to protect her civilians especially those from
Tigray where the rebels draw their membership. This is a characteristic of
contempaoary internal armed conflicts whereby the State has ceased to
possess monopoly of violence and faces great challenges from equally if not
more strongly armed rebel groups. Although the international community
has intervened in Tigray to protect civiliarts response has been wanting
and indecisive. The international community can still do more. Since the
TPLF recaptured Mekele, their capital city in June, they have been fighting
relentlessly and spreading the conflict to neighbouring regions such as Afar
and Amhara. This poses a great threat not only to Ethiopia but also to the
entire Horn of Africa region as the Tigray crisis could be snowballing into a
protracted civil war in Ethiopia. The international community should thus
intervene and act timely anckclsively to bring the Ethiopian government
and the TPLF to the negotiation table as soon as possible in order to avert
further suffering of civilians in the country.
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Abstract
For centuries, the African communities and especially in Kenya have always
upheld and utilised their cultural knowledge on management and
conservation of the environmental and natural resources. However,
colonialism marked an era of western knowledge gjdtjng the indigenous
knowledge, a practice that has continued to date. This has been made worse
by the topdown or what is commonly referred to as command and control
approach where the state organs have often taken the lead role in not only
management dhe environment and natural resources but also in utilising
western and scientific knowledge at the expense of the indigenous
knowledge. This paper explores the place of indigenous knowledge, in not
only the management of environmental and natural ressubat also in
realisation of the sustainable development agenda. This is based on the need
to ensure active and meaningful participation of communities through
enhanced access to information and public participation.

1. Introduction

The term "indigenaosiknowledge” may generally refer to how members of a
community perceive and understand their environment and resources,
particularly the way they convert those resources through labour.
Indigenous groups offer alternative knowledge and perspectives based on
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ICastro, A.P. & Ett en g eAndCoKflict Maragemehi: g e n o
Exploring Local Perspectives And Mechanisifier Dealing With Community
For est ry Pdpér®rpparecefar thé United Nations Food and Agriculture
Organization, Community Forestry Unit, for the Global Electronic Conference on
"Addressing Natural Resource Conflicts Through Caomity Forestry," (FAO,
JanuaryApril 1996). Available at
http://www.fao.org/docrep/005/ac696e/ac696e09.fAntessed on 14/7/2020].
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their own locally developed practices of resource Ube.general, all
traditional knowledge and resources are considered to be collective heritage
of a community or ethnic group, ev if the accumulation of knowledge is
individual, because they are ancestral heritage, and are believed to come
from God2 Thus, Indigenous knowledge is the local knowledge that is
unique to a culture or societyndigenous knowledge is seen as the docia
capital of the poor since it is their main asset to invest in the struggle for
survival, to produce food, to provide for shelter and to achieve control of
their own lives’

The Sustainable Development Goals (SD@®a} several goals that seek to
incorpaate the knowledge vested in indigenous people in order to achieve
its main agenda.

This paper offers some insights on debate relating to the place of indigenous
knowledge in the sustainable development agenda as a means of promoting
growth and developnme in Kenya.

2. Indigenous Knowledge as a Tool for Promoting Inclusive Growth

and Development
Kenya has had a history of environmental injustice, where the colonialists
usedthe law to appropriate all land and labased resources from Africans

°Ber kes, F.., et . al ., 6Redi scovery of T
Ma n a g e Eeologdical @pplicationsVol. 10, No. 5., October 2000, pp. 1251
1262 at p. 1251.
SSwiderska, K., et. al., O6Protectiing Co
| mplications of Customary L a ws-20@6)h d Pr
November2006, p. 13. Available dtttp://pubs.iied.org/pdfs/G01253.pjdfccessed
on 14/7/2020].
“SGJN Senanayake, o6l ndigenous Knowledge
(2006) 2 Journal of Agricultural Scient&xi
Lanka<https://www.researchgate.net/publion/265197993_Indigenous_knowled
ge_as_a_key to_sustainable_developmentessed 16 July 2020.
5 Ibid.
8 United Nations General Assembliransforming our world: the 2030 Agenda for
Sustainable DevelopmenResolution adopted by the General Assembly on 25
September 2015 [without reference to a Main Committee (A/70/L.1)].
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and to vesthem in the colonial mastefdn addition, the law gave the
colonial authorities powers to appropriate land held by indigenous people
and allocate it to the settlét3he colonial authorities were, therefore, able

to grant land rights to settlers in thgghlands, while Africans were being
driven and restricted to the native
overcrowding, soil erosion, and poor sanitation, amongst many other
problems’

The loss of control rights over natural resourass affected other resources
including forests and watét The focus of forests management in reserved
forests was production and protection and included collection of revenues,
supervisory permits and licences, protection agaitegal entry and use,
reforestation and afforestation, research and extedsieumrther, outside
reserved forests, the focus by the government authorities was regulation and
control of forest resources utilisation through legislation without considering
theinterests of the local communities or the existing traditional management
systemg?

Thus, the colonial government effectively transferred the management of
forests from the local communities to the government through exclusionist
and protectionist legaframeworks, a move that was inherited by the
independent governments of Kenlydt was only in the 1990s that there

”0Ogendo, HWOTenants of the Crown: Evolution of Agrarian Law & Institutions

in Kenya (ACTS Press, Nairobi, 1991), p.54.

8 See generbl the case ofsaka Wainaina and Anor v Murito wa Indagara and

others [192223] 9 E.A.L.R. 102.

% See Ogendo, HWOTenants of the Crown: Evolution of Agrarian Law &

Institutions in Kenya(ACTS Press, Nairobi, 1991).

®"Mogaka, H. , 6 E ¢ o mmunmityc Involvenpest dnt Sustamdble C o

Forest Management i n Elasse 8eof Foreshand so@ab ut h

perspectives in conservatiolyCN, 2001.p.74.

Kigenyi,eta, 6éPractice Before Policy: An AT

Changes Ernding Community Involvement in Forest Management in Eastern and

Sout her mssul I0nfiFarestad social perspectives in conservgtioGN,

2002), p. 9.

121bid.

B For instance, in 1985 the Government of the day effected a total ban on the shamba

system, which was participatory in nature in that it allowed communities to settle in

forests and engage in farming as they took care of the forests. Following the ban, the
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emerged a paradigm shift towards commubiged forests management,
although this was done with minimal commitment from the stakeholtiers.
Arguably, this has been with little success due to the bureaucracy involved
in requiring communities to apply for complicated licences and permits in
order to participate in the same. Similarly, in relation to water resqurces
legal frameworks were enacted chief among which, was the Water
Ordinance of 1929, vesting water resources on the Crown. This denied local
communities the universal water rights that they had enjoyed in the pre
colonial period. It is noteworthy, that the problefrenvironmental injustice

in Kenya has in fact continued into independent Kenya and often with ugly
results, as has been documented in various Government réports.

Environmental injustice continues to manifest itself in modern times. The
recent conflict such as those in Lamu County and in the pastoral counties
are largely attributable to environmental injustices inflicted over the Years.

In some, there are feelings that land and other-tes#td resources were

taken away from local communities, cregtia feeling of disinheritance. In

other areas, there are conflicts over access to resources such as forests among

communities were resettled outside the gazette forest areas. This form of eviction
has also been witnessed in such recent cases as the Endorois and the Ogiek cases.
“Emerton, L., 6Mount Kenya: The Econo
Evaluating Eden Serie®iscussion Paper No.4, p. 6.
15 See theReport of the Judicial Commission Appeith to Inquire into Tribal
Clashes in KenyaJuly 31, 1999 (Akiwumi Report, p. 59). The report found that
some of the main causes of pogilependence tribal clashes have been ambitions by
some communities of recovering what they think they lost when thepEans
forcibly acquired their ancestral land; See alsoKhiegler and Waki Reports on
2007 Elections 2009, (Government Printer, Nairobi). Thé&iegler and Waki
Reportsstated that the causes of the paisiction clashes in the Rift Valley region
covaed by included conflict over land, cattle rustling, political differences and
ewlogical reasons among others.
¥AThey Just Wan HumaroRighs Watchl? ®ecdihbed 2018)
<https://www.hrw.org/report/2018/12/17/th@yst-wantsilenceus/abusesgainst
environmentahctivistskenyascoast accessed 17 July 2020; Rachel Berger,
6Conflict over Natural Resources among
Recent I nitiatives i n Conflict Resol u
Developmen245.

111



Revisiting the Place of Indigenous Knowledge in t(@21) Journalofcmsd VolumeZ(2)
Sustainale Development Agenda in Kenya:
Kariuki Muigua

forest communities for livelihood, while in others conflicts emerge due to
competition over scarce natural resouraed competing land usés.

Economically, forests provide timber which is an important source of
revenue and a major foreign exchange earner. Forests also serve as habitats
and a source of livelihoods for indigenous peoples and forest dwéllgrs.

Africa Forest Law Enforcement and Governance (AFLEG) Ministerial
Declaration of 2008 recognized the role of forests in its preamble noting
that Af r i ¢ a 6 s -sybtems are tesseatial dor the livelihoods of the
African people; especially the poor and thate&is play important social,
economic and environmental functiofis.

Notably, while the laws acknowledge the existence of indigenous forests, the
command and control approach to natural resource management and the
associated sustainability and conservatineasures do not differentiate
indigenous forests from other types of forests in reality. All indigenous
forests and woodlands are to be managed on a sustainable basis for purposes
of water, soil and biodiversityconservation; riverine and shoreline
protecton; cultural use and heritage; recreation and tourism; sustainable
production of wood and newood products; carbon sequestration and other
environmental services; education and research purposes; and as habitats for
wildlife in terrestrial forests anddheries in mangrove fores{sAs a result,

the law requires the Kenya Forest Service to consult with the forest
conservation committee for the area where the indigenous forest is situated

T 9FAO Wor ki ng httP/avpne.fro.ordi36X2102E/X2102E01.htm
accessed 17 July 2020; Urmilla Bob an
Conflicts: Key | ssues a0l I0M@icamJpwenademt | 1
Conflict Resolution.
8 UNFF Memorandum, available atvw.iucnael.org/en/.../doc.../84it-3-
forestgame
backgrounder.html> accessed 16 July 2020; See also UNEBbal Environment
Outlook 5: Environment for the future we wafdNEP, 2012), pp.14354.
19 Africa Forest Law Enforcement and Governance (AFLEG), Ministerial
Conference 136 October, 2003; Ministerial Declarati, Yaoundé, Cameroon,
October 16, 2003.
20 Sec. 2 Forest Conservation and Management,Adb. 34 of 2016, Laws of
Kenya.
21 Sec. 42 (1)Forest Conservation and Management,At. 34 of 2016.
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in preparing a forest management ptaRurther, the Forests Boardas

enter into a joint management agreement for the management of any state
indigenous forest or part thereof with any person, institution, government
agency or forest associatiéhWhile such arrangements are important in
promoting environmental justiceince communities get to participate in
management of indigenous forests, there is little evidence of active
involvement of these communities. If anything, they have been suffering
eviction from the indigenous forests.

It hasbeen argued that many, i f not e
problems and certainly its entire social and economic problems, have cultural

21bid, S. 42(2).
21bid, S. 44(3).
“6Kenya: I n d s Ttaeeted assd-oréee Eviptions Continue despite
Gover nment hBps:Huwiv.anessity.orgien/latest/news/2018/08/kenya
indigenouspeoplestargetedasforcedevictionscontinuedespitegovernment
promises# accessed 16 July 2020; O6Kenya: I
Their Ancest r aMongalbay EngronéntaANpwasiB @ddobef 2018)
<https://news.mongabay.com/2018/10/kemy@digenousogiekfaceeviction
from-their-ancestraforestagains accessed 16 July 2020;
Forced Eviction of Indigenous People in Embobut Forest, Kenyde ny a 6
(ReliefWelb <https://reliefweb.int/report/kenya/familigern-apartforcedeviction
indigenouspeopleembobutforestkenya0> accessed 16 July 2
Forced Eviction by Kenya Threatens 1| ndi
Ancestral Forests - Kenyabd ReliefWeb
<https://reliefweb.int/report/kenya/imminefarcedevictionkenyathreatens
indigenouscommunitieshumanrightsand> accessed 16 July 20
Its Own Courts: Torching Homes and Forcefully Evicting the Sengwer from Their
Ancestral Lands, Threatening Their Cul't
<http://www.forestpeoples.org/topics/legalimanrights/news/2014/01/kenya
defiesits-own-courtstorchinghomesandforcefully-evi> accessed 16 July 2020;
60KenyamgweS Peopl e Demand Recognition
America - En g | i Hths@/wwwvoanews.com/africa/kenyssngweipeople
demandrecognitbn-ancestraland> accessed 16 July 2020; Jacqueline M Klopp
and Job Kipkosgei Sang, 6 Maps, Power ,
Kenyad (2011) 12 Georgetown Journal of
Service - Kenya Forest S
<http://www.kenyaforestservice.org/index.php?option=com_content&view=article
&catid=223&id=149&Itemid=9& accessed 16 July 2020.
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activity and decisions people and human actionst their root$® As such,
solutions are likely to be also cutally-based, and the existing models of
sustainable development forged from economic or environmental concern
are unlikely to be successful without cultural consideratib@silturein this
context, has been defined as: the general psafaatellectual, spiritual or
aesthetic development; culture as a particular way of life, whether of people,
period or group; and culture as works and intellectual artistic actiity.
Notably, the generation, adaptation and use of indigenous knowleglge ar
greatly influenced by the cultufélt has rightly been observed that despite
the indigenous populations having suffered from invasion and oppression,
and oftentimes they have seen their knowledge eclipsed by western
knowledge, imposed nothem through western institutions, indigenous
populations have managed to survive for centuries adapting in many
different ways to adverse climate conditions and managing to create
sustainable livelihood systerfisindeed, their diversforms of knowledge,
deeply rooted in their relationships with the environment as well as
in cultural cohesion, have allowed many of these communities to
maintain a sustainable use and management of natural resdorces,
protect their environment and to enhance their resilience; their ability to
observe, adapt and mitigate has helped many indigenous communities face
new and complex circumstances that have often severely impacted their way
of living and their territoes° It is therefore worth including indigenous
knowledge and culture in any plans, programmes and policies aimed at
realisation of sustainable development agenda.

25 Dessein, Je't al ( e dn), for addC asl Sustainable Development:
Conclusions from the COST Action |1S100
(University of Jyvaskyld, Finland, 2015), p. 14. Available at
http://www.culturalsustainability.¢aonclusions.pdfAccessed on 17/7/2020].

26 1bid, p.14.

27 1bid, p. 21.

2 SGJN Sena

n 6l ndigenous Knowl e
Devel opment()
ag

ayake,
(2006) 2 JiGrlankal of Agri ct

®Giorgia ni, 61 ndi g atoosufar thek Bustainateed g e
Development Agenda. 6 (2017) 52 Europe:
https://unesdoc.unesco.org/ark:/48223/pf000024568&essed 17 July 2020.

®lbid; Seeale Anders Breidlid, &6Culture, | nd
Sustainabl e Devel opment : A Critical Vi

(2009) 29 International Journal of Educational Development 140.
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3. Place of Indigenous Knowledge in International and National Laws:
The Framework

3.1 Thelnternational Law Framework

The United Nations Declaration on the Rights of Indigenous Pedipless
adopted against a background of indigenous peoples having suffered from
historic injustices as a result ofpnter alia, their colonization and
dispossessionf their lands, territories and resources, thus preventing them
from exercising, in particular, their right to development in accordance with
their own needs and intereétdt therefore came in tdnter alia, correct

such situations through guaranteethgir right to sekldeterminatior?® In
addition, it reaffirms the indigenc
andresources which they have traditionally owned, occupied or otherwise
used or acquiredthe right to own, use, develop awdntrol thelands,
territories and resources that they possess by redsaitional ownership

or other traditional occupation or uses well as those which they have
otherwise acquired; and States should give legal recognition and protection
to these landdegrritories and resourcééSuch right includes their right to

use their customs, traditions and land tenure systems dhdigenous
peoples concerned especially in relation to their right to the conservation and
protection of the environment and the produetapacity of their lands or
territories and resourcésStates are therefore obligated to establish and
implement assistance programmes for indigenous peoples for such
conservation and protection, without discriminatibn.

The Convention on Biological Dersity’’ recognises the role of indigenous
knowledge in imsitu conservation of biological diversity and requires
contracting states to respect, preserve and maintain knowledge, innovations
and practices of indigenous and local communities embodyindidrzai

3161/295,United Nations Declaration on the Rightslodigenous Peopleadopted
by the General Assembly on Thursday, 13 September 2007.
32 |bid, Preamble.
33 |bid, Art. 3.
34 bid, Art. 26.
35 |bid, Art. 29 (1).
36 |bid.
37 United Nations, Convention on Biological Diversityof 5 June 1992, 1760
U.N.T.S. 69
115



Revisiting the Place of Indigenous Knowledge in t(@21) Journalofcmsd VolumeZ(2)
Sustainale Development Agenda in Kenya:
Kariuki Muigua

lifestyles relevant for theonservation and sustainable use of biological
diversity ® The Convention further advocates for promotion of wider
application of indigenous knowledge with the approval and involvement of
the holders of such knowledge whibould equitably share in the benefits
which arise from the use of their knowled§&urther, under article 10(c) of

the Convention, each Contracting Party shall, as far as possible and as
appropriate protect and encourage customary use of biologicarecesan
accordance with traditional cultural practices that are compatible with
conservation or sustainable use requirements.

The Convention is the only international treaty that specifically
acknowledges the role of traditional knowledge, innovatiand, practices

in biodiversity conservation and sustainable development and the need to
guarantee their protection, whether through intellectual property rights or
other mean#’ In order to achieve the vision of the Convention and optimise
the role of indigenous knowledge in sustainable development, there is need
to ensure clarity with regards to ownership of traditional knowledge and
traditionally used biological resources; a@ess and set of requirements
governing free prior and informed consent and equitable sharing of benefits
with respect to traditional knowledge and associated genetic reséurces.

Principle 22 of thee992 Rio Declaration on Environment and Development
ackrowledges thaindigenous people and their communities and other local
communities have a vital role irenvironmental managemenand
development because of their knowledge and traditioraadtices. In light

of this, Stateshould recognize and duly supptheir identity, culture and

38 Convention on Biological Diversity, Article 8 (j).
39 1bid
“Dutfiel d,R&GlLat d@dT RAPBect s of Traditiona
Reserve Journal of International Law, Vol. 33, Iss. 2, 2001, pp2283at pp. 261
261.
4 Conventionon Biologicaldier si ty, &éPresentation by |
Secretary Convention on Biological Diversity to the WIPO Seminar on Intellectual
Property and Devel op me-8 Méy 200%, rawailalale at Swi t
http://www.world-intellectuatproperty
organizatbn.com/edocs/mdocs/mdocs/en/isipd_05/isipd_05_www_103974.pdf
(accessed on 10/09/2020)
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interests andenable their effective participation in the achievement of
sustainable development.

The United Nations Educational, Scientific and Cultural Organization
(UNESCO) asserts that 6c webduniderdity.i s w
No development can be sustainable withiout c | udi g cul t ur e

African States and other stakeholders, inNlgerongoro Declaratioff have
acknowledged that Sustainable development can ensure that appropriate
efforts are deployed to pratie and conserve the cultural and natural
resources of a region faced with the challenges of climate change, natural
and humarmade disasters, population growth, rapid urbanization,
destruction of heritage, and environmental degradation for present ared futu
generationé? As such, they declared that on the one hand, African heritage
is central to preserving and promoting African cultures thereby uplifting
identity and dignity for present and future generations in an increasingly
globalized world, and on trether hand, heritage, including World Heritage
properties, is a driver of sustainable development and critical for achieving
regional socieeconomic benefits, environmental protection, sustainable
urbanization, social cohesion and pe&ce.

3.2 The Nationd Policy and Legal Framework on Indigenous
Knowledge

The Constitution of Kenya 2010 recognises culture as the foundation of the

nation and as the cumulative civilization of the Kenyan people and riation.

In light of this, it obligates the State to, intdraa promote all forms of

national and cultural expression through literature, the arts, traditional

celebrations, science, communication, information, mass media,

42 United Nations Educational, Scientific and Cultural Organization (UNESCO),
6Culftourr eSust ainable Development, 6 avail
http://en.unesco.org/thess/culturesustainabledevelopment [ Accessed on
17/7/2020]
43 The Ngorongoro Declaration on Safeguarding African World Heritage as a Driver
of Sustainable Development, adopted in Ngorongoro, Tanzania on 4 June 2016.
41bid, p.2.
4 1bid, p. 3.
46 Art. 11 (1), Constitution of Kenya, 2010.
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publications, libraries and other cultural heritage; and recognise the role of
science andnidigenous technologies in the development of the nation.

The Constitution provides that the State shall protect and enhance indigenous
knowledge of biodiversity of the communiti&sThe State is also obliged to
encourage public participation in thenanagement, protection and
conservation of the environmefitin doing so, the State is also obligated to
supply the relevant environmental information. Article 35(1) of the
Constitution states that every citizen has the right of access (&)
information teld by the State; and (b) information held by another person
and required for the exercise or protection of any right or fundamental
freedom Access to Information Ac20153°, which is intended to give effect

to Article 35 of the Constitution; to confer othe Commission on
Administrative Justice the oversight and enforcement functions and powers
and for connected purposes. It classifies environmental information as part
of the information that falls under information affecting public interest. Such
envirommental information is necessary to enable communities make
informed decision8’ Thus decisiormaking processes should focus on the
supply of the right information, incentives, resources and skills to citizens so
that they can increase their resilience addpt to climate change and other
environmental changés.

Notably, sustainable development involves adoption of sustainable methods
of managing conflicts and disput®dn settling land disputes, communities
are encouraged to apply recognized local community initiatives consistent

47 1bid, Art. 69(1) ().
48 bid, Art. 69 (1) (d).
49 Access to Information Act, No. 31 of 2016, Laws of Kenya.
50 Carolina Zambran® ar r ag §n, 6Deci sion Maki ng
Uncertainty: Setting the Foundations for Informed and Consistent Strategic
De c i s World Késources Institute7 June 2013) https://www.wri.org/our
work/project/worldresourcegeport/deisionmakingandclimatechange
uncertaintysetting> accessed 17 July 2020.
51bid.
52 See Kariuki Muigua,Harnessing Traditional Knowledge for Environmental
Conflict Management in Keny@016)
< Http://Kmco.Co.Ke/WpContent/Uploads/2018/08/TRADITIONAL
KnowledgeAnd-Conflict-Managemenf9-Septembef016.pdf> accessed 17 July
2020.

118



Revisiting the Place of Indigenous Knowledge in t(@21) Journalofcmsd VolumeZ(2)
Sustainale Development Agenda in Kenya:
Kariuki Muigua

with the Constitutior?® This will enhance community involvement in natural
resource management thus enhancing their participation in achjgdog
for sustainable livelihood.

All these provisions encourage in one way or the other the participation of
local communities in the management, use or ownership of natural resources
and most importantly, using their indiggus knowledgeas a knowledge
reference pointThe Protection of Traditional Knowledgend Traditional
Cultural Expressions Act, 2088 which seeks to provide a unified and
comprehensive framework for the protection and pramoof traditional
knowledge and traditional cultural expressions; and to give effect to Articles
11, 40(5) and 69 of the Constitution, recognises the intrinsic value of
traditional cultures and traditional cultural expressions, including their
social, culural, economic, intellectual, commercial and educational Value.

Whi | e t he Act does not expressly
devel opment 6, it provides that equi
and holders of traditional knowledge or cultural expressions shall include the
right to fair and equitable sharid benefits arising from the commercial or
industrial use of their knowledge, which right might extend tomonetary
benefits, such asontributions to community developmeigpending on the
material needs and cultural preferences expressed by the wutien
themselvesemphasis addedy. Notably, 2030 Agenda on Sustainable
Development GoakSDGs) under Goal 16 which seeks to promote peaceful
and inclusive societies for sustainable development, provide access to justice
for all and build effective, acwuntable and inclusive institutions at all levels,
calls for states to ensure responsive, inclusive, participatory and

53 Constitution of Kenya, 201@rt.60 (1) (g) and Art.67 (2) (f).
%“See Kariuki Muigua, 6éMainstreaming Tr a
for Sustainabl e Devel opment 0, 2020
http://journalofcmsd.net/wpontent/uploads/2020/03/Mainstreamintaditional
EcologicatKnowledgein-Kenyafor-SugainableDevelopmenKariuki-Muigua
23rd-August2019.pd# Accessed on 17 July 2020.
55 Protection of Traditional Knowledgand Traditional Cultural Expressions Act,
No. 33 of 2016, Laws of Kenya
¢ 1bid, s 2(d).
57 1bid, s. 24(1)(2).
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representative decisiemaking at all level$® The SDGs also pledge to
foster intercultural understanding, tolerance, mutual respecarathic of
global citizenship and shared responsibility. They also acknowledge the
natural and cultural diversity of the world and recognise that all cultures and
civilizations can contribute to and are enablers of, sustainable develofment.
The provisios in theProtection of Traditional Knowledgand Traditional
Cultural Expressions Act, 2016us offer a rare opportunity for the state to
realize the vision of the 2030 SDGs
indigenous knwledge in the roadmap to the achievement of the sustainable
development agenda. By including these communities and their knowledge,
any development policies aimed to benefit these communities will be more
likely to not only respond to their cultural neectal preferences but will also
enable them meaningfully participate.

The Environmental Management and Conservation @&WCA)® is the
overarching law on environmental matters in Kenya. It is a framework
environmental law establishing legal and insiitnal mechanisms for the
management of the environment. It provides for improved legal and
administrative ceordination of the diverse sectoral initiatives in order to
improve the national capacity for the management of the environment.
Section 44 of theAct, mandates the National Environment Management
Authority (NEMA), in consultation with the relevant lead agencies, to
develop, issue and implement regulations, procedures, guidelines and
measures for the sustainable use of hill sides, hill tops, mouareés and
forests. It also requires the formulation of regulations, guidelines, procedures
and measures aimed at controlling the harvesting of forests and any natural
resourcedocated in or on a hill side, hill top or mountaireas so as to
protect water catchment areas, prevent soil erosion and regulate human
settlement. Section 46(1) requires every County Environment Committee to
specify the areas identified in accordance with section 45(1) as targets for
afforestation or refi@station. A County Environment Committee is to take
measures, through encouraging voluntary -Belp activities in their

582030 Agenda on Sustainable Development G@Gisl 16.7.
59 bid, Vision, Para. 36.
50 No. 8 of 1999, Laws of Kenya.
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respective local community, to plant trees or other vegetation in any areas
specified under subsection (1) which are within the $irftits jurisdictiorf*

It is noteworthy that such afforestation may be ordered to be carried out even
in private land. Paragraph (3) thereof is to the effect that where the areas
specified under subsection (1) are subject to leasehold or any othertinteres
in land, including customary tenure, the holder of that interest shall
implement measures required to be implemented by the District
Environment Committee, including measures to plant trees and other
vegetation in those areas.

Under section 48, the [EctorGeneral with the approval of the Director of
Forestry, may enter into any contractual arrangement with a private owner
of any land on such terms and conditions as may be mutually agreed for the
purposes of registering such land as forest land. Tivensoof the Authority
include the issuance of guidelines and prescribing measures for the
sustainable use of hill tops, hill slides and mountainous & &aspromote
environmental justice and community participation in environmental
matters section 48 (2) prohibits the Direct@eneral from taking any action,

in respect of any forest or mountain area, which is prejudicial to the
traditional interests of the indigenous communities customarily resident
within or around such fesst or mountain area.

The general objectives of th&nvironmental Management and Co
ordination (Wetlands, River Banks, Lake Shores and Sea Shore
Management) Regulation, 2080(dealing with wetlandsmanagement)
include,inter alia: to provide for the conservation and sustainable use of
wetlands and their resources in Kenya; to promote the integration of
sustainable use of resources in wetlands into the local and national
management of natural resouré@ssocb-economic developmenb ensure

the conservation of water catchments and the control of floods; to ensure the
sustainable use of wetlands for ecological and aesthetic purposes for the
common good of all citizens; to ensure fhrotection of wetlands as habitats

for species of fauna and flora; provide a framework for public participation

613, 46(2), No. 8 of 1999.

623, 47(1), No. 8 of 1999.

63 _egal Notice No. 19, Act No. 8 of 1999.
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in the management of wetlands; to enhance education research and related
activities; and to prevent and control pollutimnd siltation.

Regulation 5(1) thereof provides for the general principles that shall be
observed in the management of all wetlamd&enya including: Wetland
resources to be utilized in a sustainable manner compatible with the
continued pesence of wetlands and their hydrological, ecological, social and
economic functions and services; Environmental impact assessment and
environmental audits as required under the Act to be mandatory for all
activities likely to have an adverse impact oa Wetland; Special measures

to promote respect for, preserve and maintain knowledge innovations and
practices of indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from the utilization of
such knowledgeinnovations and practices; Sustainable use of wetlands to
be integrated into the national and local land use plans to ensure sustainable
use and management of the resources; principle of public participation in the
management of wetlands; principle of imational ceoperation in the
management of environmental resources shared by two or more states; the
polluterpays principle; the preautionary principle; and public and private
good.

These are some of the initiatives that highlight the existing rakttip
between community indigenous and cultural knowledge and sustainable
development, thus affirming the fact that cultural issues cannot be wished
away in the discussion and efforts towards achieving sustainable
development in Kenya and the world over.

4. Tapping into Indigenous Knowledge as a Means to an end: Place of
Indigenous Knowledge in the Sustainable Development Agenda

The 2030 Agenda for Sustainabl e De\

pledge to foster intercultural understanding, tolerancéyahvespect and an

ethic of global citizenship and shared responsibility, and their

acknowledgement of the natural and cultural diversity of the world and
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recognition that all cultures and civilizations can contribute to, and are
crucial enablers of, suEhable developmefit.

4.1 Environmental Justice and Access to Information

As already pointed out, in order to contribute to the protection of the right of
every person to live in an environment adequate to his or her health and well
being, there is need guarantee the rights of access to informatpmblic
participation in decisiomaking, and access to justice in environmental
matters®® The Constitution guarantees the right of access to information held
by the State, anyter person and required for the exercise or protection of
any right or fundamental freeddilt also obligates the State to publish and
publicise any important information affecting the nattéiGuaranteeing
access to relevant information, is imperative facilitating access to
environmental justicand enabling the communities to give prior, informed
consent in relation to exploitation of natural resourd&4th regard to
informed consenh i nf or med6 has been defined
relating to the activity is provided to indigenous peoples and that the
information is objective, accurate and presented in a manner or form that is
understandable to indigenous peopfeRelevant ifiormation includes: the
nature, size, pace, duration, reversibility and scope of any proposed project;
the reason(s) or purpose of the project; the location of areas that will be
affected; a preliminary assessment of the possible economic, social, cultural
and environmental impacts, including potential risks and benefits; personnel
likely to be involved in the implementation of the project; and procedures
that the project may ent&fThis informed consent cannot therefore be given

54 United Nations,Transforming ou world: the 2030 Agenda for Sustainable
Development A/RES/70/1, Resolution adopted by the General Assembly on 25
September 2015, para. 36.
8 Art.1 of the 1998 Aarhus Convention on Access to Information, Public
Participation in Decisioamaking and Acceds Justice in Environmental Matters
UN Doc. ECE/CEP/43.Adopted at the 4th UNECE Ministerial Conference, Aarhus,
25 June, 1998, UN Doc. ECE/CEP/43.
56 Art. 35(1).
57 Art. 35(2).
8FAO, O0Respecting free, prior and inf
governments, companies, NGOs, indigenous peoples and local communities in
rel ation t o GowemdncesotTgnure $achnicabGuide 3, Rome,
2014, p.5.
59 1bid.
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without first ensuring thtathe concerned communities have access to
relevant information. Ifrriends of Lake Turkana Trust v Attorney General
& 2 others,/° the court was of the view that access to environmental
information was a prerequisite to effective public participation inst@t
making and monitoring governmental and public sector activities on the
environment.

The Court, inFriends of Lake Turkana Trustse, also observed that Article
69(1) (d) of the Constitution of Kenya 2010, placed an obligation on the state
to encourage public participation in the management, protection and
conservation of the environment. Public participati@muld only be possible
where the public had access to informataoml was faditated in terms of

their reception of different views. Such commudigsed forums and
Barazas can effectively facilitate this. Such public meetings should, as a
matter of practice, be conducted in a manner that would ensure full and
meaningful participabn of all the concerned communities. Well conducted,
these are viable forums through which access to environmental information
can be realized and consequently enhance access to environmental justice

4.2 Environmental Justice and Public Participation

Meaningful involvement of people in environmental matters requires
effective access to decision making processes for all, and the ability in all
communities to make informed decisions and take positive actions to
produce enviromental justicefor themselves! The Vienna Declaration

and Programme of Actidfstates that all peoples have the right of-self
determinatior® By virtue of that right, they &ely determine their political
status, and freely pursue their economic, social and cultural development.
This calls for free prior and informed consent from the affected communities
in relation to exploitation of natural resouréegheir areas.

"0 ELC Suit No 825 of 2012.
nuys Office of Legacy Ma n a g e Whan tls, 6 E
Environmental JusticeRvailable athttp://energy.gov/im/services/environmental
justice/whatenvironmentajustic§ Accessed on 12/7/2020].
2UN General Assemblyienna Declaration and Programme of Actidt® July
1993,A/CONF.157/23.
3 Proclamation 1.2.
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Free, prior and informed consent is a collective right of indigenous peoples
to make decisions through their own freely chosen representatives and
customary or other institutions and to give or withhold their consent prior to
the approsal by government, industry or other outside party of any project
that may affect the lands, territories and resources that they customarily own,
occupy or otherwise ugét is, thus, not a stardlone right but an expression

of a wider set of human rightsr ot ecti ons that secur
rights to control their lives, livelihoods, lands and other rights and freedoms
and which needs to be respected alongside other rights, including rights
relating to seHgovernance, particip@n, representation, culture, identity,
property and, crucially, lands and territori@&The Guidelines call for
consultation and participation which entails engaging with and seeking the
support of those who, having legitimate tenure rights, could leetaff by
decisions, prior to decisions being taken, and responding to their
contributions; taking into consideration existing power imbalances between
different parties and ensuring active, free, effective, meaningful and
informed participation of individals and groups in associated decision
making processes.

The Constitution of Kenya provides that the objects of devolved government
are,inter alia, to promote democratic and accountable exercise of power; to
foster national unity by recognising diversitio give powers of self
governance to the people and enhance their participation in the exercise of
the powers of the State and in making decisions affecting them; to recognise
the right of communities to manage their own affairs and to further their
devdopment; to protect and promote the interests and rights of minorities
and marginalised communities; to promote social and economic
developmentand the provision of proximate, easily accessible services
throughout Kenya,; to enge equitable sharing of national and local resources
throughout Kenyaandto facilitate the decentralisation of State organs, their
functions and services, from the capital of Kefya.

“FAO, ORespecting free, prior and in:
governments, companies, NGOs, indigenous peoples and local communities in
relation to land acquisitiorgp cit, p.4.
S 1bid.
®1bid, p. 4.
7T Art. 174, Constitution of Kenya 2010.
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The Constitution provides for participation of persons with disadslffi
youth,” minorities and marginalized groug$,and older members of
society 8! in governance and all other spheres of liféhe foregoing
provisions are important especially in relation to the provisions @ tuaty
Governments A& which are to the effect that citizen participation in county
governments shall be based upon the principlemiaf; alia, timely access

to information data, documents, and other information relevant or related to
policy formulation and implementation; reasonable access to the process of
formulating and implementing policies, laws, and regulations; protection
and promotion of the interest and rights of minorities, marginalized groups
and communities; legal standing to imsted or affected persons,
organizations, and where pertinent, communities, to appeal from or, review
decisions, or redress grievances, with particular emphasis on persons and
traditionally marginalized communities, including women, the youth, and
disadvataged communities; reasonable balance in the roles and obligations
of county governments and netate actorén decisioamaking processes;
promotion of publieprivate partnerships; and recognition and promotion of
the reciprocalroles of norst at e actorsé6 participa
facilitation and oversigh

These provisions have an implication on natural resounzgggement. It
means that the devolved governments must not purport to make unilateral
decisions especially with regard to the management of natural resources.
They must recognise the centrality of people in natural resources
managementince these resources have an impact on the economic, social,
cultural and even spiritual lives of the diverse communities in Kenya. As
such, they must ensure their active participation in coming up with legislative
and policy measuret govern their management and utilisation for the
benefit of all. They must also be alive to the fact that any negative impact on
the environment directly affects these communities and ultimately has an
adverse effect on the sustainable development agenda

"8 Art. 54.
" Art. 55.
80 Art, 56.
8L Art. 57.
82No. 17 of 2012, Laws of Kenya.
8 bid, S. 87.
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The Constitution of Kenya requires Parliament to conduct its business in an
open manner, and its sittings and those of its committees to be open to the
public; and to facilitate public participation and involvement in the
legislative and other busines$ Barliament and its committeé$.The
proposed lawThe Natural Resources (Benefit Sharing),Bi118, also seeks

to have established by each affected local community a Local Benefit
Sharing Forum comprising of five persons elected by the residents of the
local community?® Every affected local community is also to enter into a
local community benefit sharing agreement with the respective county
benefit sharing committed® Such local community benefit sharing
agreement is to include ngnonetary benefits #t may accrue to the local
community and the contribution of the affected organization in realizing the
samée®’

It is, therefore, imperative that such communities be involved in the whole
process to enable them air their views on the same and where gatiiene

effects are inevitable due to the nature of exploitation of the natural
resourcestheir appreciation of such impact is the ultimate key to winning
social acceptance of these proje€tbdeed, participation will bring the

most benefit when the process is seen as fair, and processes are seen as more
fair, if those who are affected have an opportunity to participate in a
meaningful way and their opinions are taken serio&$indicators of
procedural justice have been ideietif as: presence of local environmental

84 Art. 118(1) (a).

85 Clause31 (1).

86 Clause32 (1).

87 Clause 32(2).

88 3, 115 of theCounty Governmentact, 2012, provides that Public participation

the county planning processes shall be mandatory and be facilitated through
mechanisms provided for in Part VIII of this Act; and provision to the public of clear
and unambiguous information on any matter under consideration in the planning
processincludingd clear strategic environmental assessments; clear environmental
impact assessment reports; expected development outcomes; and development
options and their cost implications.

8 Amerasinghe, M.,et al 6Enabling Environment al
Participatory Tools. Cambridge, MA: Massachusetts Institute of Technology, 2008,
p.3.

Available athttp://web.mit.edu/jcarmin/www/carmin/EnablingEJ.jpd€cessed on
> accessed 17 July 2020].
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groups, public participation or consultation on local developments and
initiatives, access to information, and responsiveness by public §&dies.

Indeed, those affected by environmental problems must be included in t
process of remedying those problems; that all citizens have a duty to engage
in activism; and that in a democracy it is the people, not the government, that
are ultimately responsible for fair use of the environnfémtctive and
meaningful public partipation, therefore, through such means as suggested
in the indicators of procedural justice are important in enhancing community
participation in realisation of the sustainable development agenda

4.3 Benefit SharingArrangements

Benefitsharing is a way of integrating the economic, social and
environmental considerations in the management of natural resStirces
order to protect community and individual interests over -laamkd
resourcesand facilitate benefit sharing, tidational Land Policy 2009,
recommends that the Government should: establish legal frameworks to
recognise community and private rights over renewable andemawable
landbased natural resources and incorporate prwesdfor access to and
sustainable use of these resources by communities and private entities;
devise and implement participatory mechanisms for compensatiologer

of land and damage occasioned by wild animals; put in place legislative and
administratve mechanisms for determining and sharing of benefits
emanating from land based natural resources by communities and
individuals where applicable; make bensfiaring mandatory where land
based resources of communities and individuals are managed byahatio
authorities for posterity; and ensure the management and utilization ef land
based natural resources involves all stakehofers.

% Todd, H., & Zografos, C., Justice for the Environment: Depiglp a Set of
Indicators of Environmental Justice for ScotlaBdyironmental Valued4(4), 483
501.
® Frechette, K.S., OEnvironment al Just
Democracy, 86 OUP USA http:/Blailgapers.orgirect(SHREAD | e
Accessewn > accessed 17 July 2020.
92 Government of KenyaSessional Paper No. 3 of 2009 on National Land Pplicy
p. 23, (Government Printer, Nairobi).
% bid, p. 23.

128



Revisiting the Place of Indigenous Knowledge in t(@21) Journalofcmsd VolumeZ(2)
Sustainale Development Agenda in Kenya:
Kariuki Muigua

The proposed lawyatural Resources (Benefit Sharing) BAD18* seeks to
establish a system of benefit sharing in reseuexploitation between
resource exploiters, the national government, county governments and local
communities; to establish the Natural Resources Benefits Sharing Authority;
and for connected purposes. The Bill, if passed into law, is to apply with
respet to the exploitation of petroleum, natural gas, minerals, forest
resources, water resourcewildlife resourcesand fishery resource¥.
Notably, the Bill provides for the guiding principles in benefitrgigawhich
include: transparencgnd inclusivity; revenue maximization and adequacy;
efficiency and equityaccountabilityand participation of the people; and rule

of law and respect for human higg of the peoplé®

The proposed law also proposes the establishment of a Benefit Sharing
Authority,®” with the mandate tdnter alia, coordinate the preparation of
benefit sharing agreements between local communities and affected
organizations; review, and, determine the royalties payable; identify counties
that require to enter into benefit sharing agreement for the commercial
exploitation of natural resourcesvithin the counties; oversee the
administrationof funds set aside for community projects identified or
determined under any benefit sharing agreement; monitor the
implementation of any benefit sharing agreement entered into between a
county and an affected organization; conduct research regarding the
exploitation and development of natural resources and benefit sharing in
Kenya; make recommendations to the national government and county
governments on the better exploitation of natural resources in Kenya;
determine appeals arising out of conflicts reigay the preparation and
implementation of county benefit sharing agreements; and advise the
national government on policy and the enactment of legislation relating to
benefit sharing in resource exploitatitin.

94 KenyaGazette Supplement No.130 (Senate Bills No.31).
% Clause3.
% Clause4.
97 Clauses.
%8 Clausé (1).
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The Bill also seeks to establish in eamunty with natural resources, a
County Benefit Sharing Committé&Benefit sharing could effectively be
used to promote environmental justaT@ong communities and enhance the
relationship between the government and comnes)itas well as among
communities which in turn enhances peace in the country. A satisfied people
are likely to support and even contribute in efforts towards the sustainable
development agenda and are also more likely to adopt sustainable methods
of prodction.

To facilitate more equitable distribution of accruing benefits among local,
often subsistence, and indigenous peoples, there are those who advocate for
approaches incorporating community based natural resource management
(CBNRM) and other approactthat protect the interests of the local people.
The CBNRM approach is built upon three assumptions: management
responsibility over the local natural resources that is devolved to community
level will encourage communities to use these resources upttonsie

l evel s; the Acommunityod represents
communities are keen to accept management responsibility because they see
the (longterm) economic benefits of sustainable utilisation, and they are
willing to invest time ad resources in natural resource managendiént.

99 Clause28. The functions of the said Committees will include to: negotiate with an
affected organization on behalf of the County Government prior to entering into a
county benefit sharing agreement; monitor the implementation of projects required
to be undertaken in the county pursuant to a benefit sharing agreement; determine
the amount of money to be allocated to each local community from sums devolved
under this Act; convene public forums to facilitate public participation with regard
to proposedcounty benefit sharing agreements prior to execution by the county
government; convene public forums for the purpose of facilitating public
participation with regard to community projects proposed to be undertaken using
monies that accrue to a county goweent pursuant to this Act; and make
recommendations to the county government on projects to be funded using monies
which accrue to the county government pursuant to this Act.(Clause 29).
WsSshackelton, S. & Campbell, B.Mafageds) ,
Natural Resources:
Case Studies from Southern Africa, 6 Ce
March 2000, p. 10.
Available at http://www.cifor.org/publications/pdf_files/Books/Empowering.pdf
accessed 17 July 2020.
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4.4 Payment for ecosystem services

One aspect of biodiversity conservation that has not been tapped by Kenyans
is payment for ecosystem services. Ecosystem services refer to the value
people get fromecosystems. Examples are the value of ecosystems in
freshwater purification, pollination, clean air, flood control, soil stability,
water conservation and climate regulatidh.The value of ecosystem
services is estimated at more than one third of thewotal ue of t he
economyi®2 The primary reason that ecosystem services are taken for
granted is that they are deemed to be f&an example of payment for
ecosystem services includes the residents of Nairobi paying a certain amount
of money to the comunities surrounding Aberdare National Park because
most of the water used in Nairobi comes from the Aberdares. This will
encourage the Aberdare community to continue conserving the resources as
such conservation benefits them. However, in Kenya, the wdlecosystem
services rarely enters policy debates or public discus¥ibns.

4.5 Use of CommunityBased Natural Resource Management (CNRM)

This is the involvement of community members and local institutions in the
management of natural resourcdsr their economic growth and
development. It involves devolution of power and authority from the State
to local levels. This legitimises indigenous resource uses and rights and
includes traditional values and ecological knowledgenodern resource
management® The Constitution provides that the state shall protect and
enhance indigenous knowledge of biodiversity of the communitfidhe

101 Hunter, David, James Salzman, and Durwood Zaelkgernational
environmental law and policy/ol. 516. New York: Foundation Press, 20p7916.

02|pbid; Losey, J.E. & Vaughan, M., 6The E
Provi ded Bogciehey\bolk5s6,tNs. 4, &pril 2006, pp. 31323; Costanza,
R., 6The value of the worl do NatwgMnlsyst el

387, 15 May 1997, pp. 25360.
103 Hunter, David, James Salzman, and Durwood Zaelkgernational
environmental law angolicy. Vol. 516. New York: Foundation Press, 20p7916;

Sal zman, J., O0Val ukcolagylLBw QuarteryVoke 24, 1sS.elr v i C €
September 1997, pp.8804.

104 1bid.

105 Kellert, S.R.,et a, 6 Communi ty Natur al Resource
Rhedoric and Realitty Soci ety and Natur al Resour c

Vol.13, No.8, 2000, p.706.
106 Art. 69(1) (C).
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use of indigenous knowledge in biodiversity conservation encourages
community participation and hefits from conservation and ultimately leads

to reduction in humawildlife conflict.2°” The Wildlife Conservation and
Management Act, 2018 (WCMA) provides for CBNRM through the
recognition of community conservancies and sanctu#fies.

Another opportunityunder CBNRM approach is the use of incentives to
encourage participation in wildlife management. Command and control
approaches to wildlife management have failed to curb loss of wildlife. If
private land owners and communities are given incentivesep Vadlife

on their land, then they will perceive wildlife as an economic good and
protect it in the same manner they protect their private property. The WCMA
now provides for incentives for wildlife managemeff. Economic
incentives such as tax exempti@msl waiver of stamp duties on land relating
to wildlife would go a long way in encouraging Kenyans to conserve wildlife
as an alternative land use method. These incentives may also be used in
management of other resources such as forests, using indigenomsinity
knowledge especially for those communities who have traditionally relied
on such forests for their livelihoods.

4.6 Dissemination of Information and Environmental Education to
Communities

Agenda 21 provides that Governments at the appropestd, with the
support of the relevant international and regional organizations, sihtald,

alia: promote a multidisciplinary and cresectoral approach in training and

the dissemination of knowledge to local people on a wide range of issues
which indude various resources managenmtéhEurther, Agenda 21 states
that Coastal States should promote and facilitate the organization of
education and training in integrated coastal and marine management and

07 Warren, M. , 6l ndigenous Knowl edge,
Devel op me n etiL.Aj al, (819 ,0onsermation oBiodiversity in Africa:
Local Initiatives and Institutional Rol€€entre for Biodiversity, National Museums
of Kenya, 1995) 93, p.96.
108 ildlife Conservation and Management Act, No. 47 of 2013, Laws of Kenya.
1091bid, sec. 39 & 40.
10g. 70.
H1Clause 13.22
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sustainable developmefudr scientists, technologists, managers (including
communitybased managers) and users, leaders, indigenous peoples,
fisherfolk, women and youth, among others. Management and development,
as well as environmental protecti@oncerns and local planning issues,
should be incorporated in educational curricula and public awareness
campaigns, with due regard to traditional ecological knowledge and socio
cultural valuest*? This is useful in promoting sustainable and inclusive
sustainable resources management through empowering the local people to
participate meaningfully in the same.

It is worth pointing out that while indigenous knowledge is relevant to the
sustainable delopment agenda, information dissemination and
environmental education for the communities will make them appreciate
how their knowledge and experiences can fit into the sustainable
development agenda for not only environmental conservation but also for
betterment of their lives.

4.7 Community Participation in Climate Change Mitigation

The Bali Principles also affirm the fact that the impacts of climate change
are disproportionately felt by small island states, women, youth, coastal
peoples, local commuties, indigenous peoples, fisherfolk, poor people and
the elderly. Also noteworthy is the assertion that the local communities,
affected people and indigenous peoples have been kept out of the global
processes to address climate change. The Principleacksowledge that
unsustainable production and consumption practices are at the root of this
and other global environmental problems. The impacts of climate change
also threaten food sovereignty and the security of livelihoods of natural
resourcebased loal economies. They can also threaten the health of
communities around the workkpecially those who are vulnerable and
marginalized, in particular children and elderly people. More importantly,
the Bali Principles acknowledge in the preamble that combgtolimate
change must entail profound shifts from unsustainable production,
consumption and lifestyles, with industrialized countries taking the'téad.

112 Clause 17.15.

113Though norbinding, theBali Principlesgive some recommendations that can

boost efforts to achieve sustainable development. These include, inter alia: the need
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It has rightly been argued that forest and landscape restoration is about more
than just trees. It godseyond afforestation, reforestation, and ecological
restoration to improve both human livelihoods and ecological integrity. Key
characteristics include the following: Local stakeholders are actively
engaged in decision making, collaboration, and impleatem; whole
landscapes are restored, not just individual sites, so thatdffsdemong
conflicting interests can be made and minimized within a wider context;

to reduce with an aim to eliminate the production of greenhouse gasessaoidted
local pollutants; the rights of indigenous peoples and affected communities to
represent and speak for themselves; G
climate change in a manner that is both democratically accountable to their people
and n accordance with the principle of common but differentiated responsibilities;
fossil fuel and extractive industries be held strictly liable for all past and current life
cycle impacts relating to the production of greenhouse gases and associated local
pollutants; clean, renewable, locally controlled and-loypact energy resources in
the interest of a sustainable planet for all living things; the right of all people,
including the poor, women, rural and indigenous peoples, to have access to
affordable andsustainable energy; the need for solutions to climate change that do
not externalize costs to the environment and communities, and are in line with the
principles of a just transition; the need for see@mnomic models that safeguard the
fundamental right to clean air, land, water, food and healthy ecosystems; the rights
of communities dependent on natural resources for their livelihood and cultures to
own and manage the same in a sustainable manner, and avoiding the
commodification of nature and its resoes; recognition of the right to self
determination of Indigenous Peoples, and their right to control their lands, including
subsurface land, territories and resources and the right to the protection against any
action or conduct that may result in thestruction or degradation of their territories
and cultural way of life; the right of indigenous peoples and local communities to
participate effectively at every level of decisioraking, including needs
assessment, planning, implementation, enforcenzemt evaluation, the strict
enforcement of principles of prior informed consent, and the right to say "No"; the
need for solutions that address women's rights; the right of youth as equal partners
in the movement to address climate change and its assoicmgiacts; education of
present and future generations, emphasising on climate, energy, social and
environmental issues, while basing itself on real life experiences and an appreciation
of diverse cultural perspectives; the need for we, as individualscemehenities, to
make personal and consumer choices to consume as little of Mother Earth's
resources, conserve our need for energy; and make the conscious decision to
challenge and reprioritize our lifestyles;thénking our ethics with relation to the
environment and the Mother Earth; while utilizing clean, renewable, low impact
energy; and ensuring the health of the natural world for present and future
generations; and the rights of unborn generations to natural resources,ea stabl
climate and a healthy ahet.
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landscapes are restored and managed to provide for an agreed, balanced
combination of ecosyste services and goods, not only for increased forest
cover; a wide range of restoration strategies are considered, from managed
natural regeneration to tree planting; and continuous monitoring, learning,
and adaptation are centtt.

Further, a restored ldscape can accommodate a mosaic of land uses such
as agriculture, protected reserves, ecological corridors, regenerating forests,
well-managed plantations, agroforestry systems, and riparian plantings to
protect waterways. Restoration must complement andaree food
production and not cause natural forests to be converted into plantations.
Communities can and should therefore be encouraged to utilise their
indigenous knowledge and technologies in combating climate change. It has
been suggested that indes innovations enhance the social and economic
well-being of disenfranchised society members and the participatory element
in innovative systems developmétftThis is because the redistribution of
resources is combined by the active participation of taegimalized poor
applying participatory processes in relation to problem, conflict solution and
related strategie's’ Communities should therefore not be left out in climate
change mitigation measures as they may have some contribution to make.

4.8 Incorporation of Indigenous Knowledge in Food Production
Methods

SDG Goal 2 seeks to end hunger, achieve food security and improved

nutrition and promote sustainable agriculttifdn order to achieve this, the

SDGs Agenda aims at ensuring that by 2030, state parties will double the

agricultural productivity and incomes of smadlale food producers, in

Riworl d Resources I nstitute, 6At | as 0
Opportunit i e sttpdwwawricoigleaohrtes/mapstatisrestand
landscaperestoratiorropportunities> accessed 17 July 2020.

115 bid.

118 Jussi S Jauhiainen and taik Hool i, o6l ndigenous Kno
Countrieséd I nnovation Systems: The Case
of Innovation Studies 89.

17 1bid.

18 UNGA, Transforming our world: the 2030 Agenda for Sustainable Development
Resolution adpted by the General Assembly on 25 September 2015 [without
reference to a Main Committee (A/70/L.1)], Goal 2.
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particular women, indigenous peoples, family farmers, pastoralists and
fishers,including through secure and equal access to land, other productive
resources and inputs, knowledge, financial services, markets and
opportunities for value addition and rtarm employment!®

Food security dependster alia, on sustainable managementisi, forests,

and wildlife since in many indigenous communities; these resources are the
principal sources of protein in the diétlt also highlights the fact that the
traditional knowledge within indigenous communities also plays an
important role intie achievement of food security for these communities and
others!?!

It has been argued that the interaction and cooperation between different
actors facilitate learning and knowledge creation in specific socioeconomic
contexts in which innovation and dewpment processes are embedtéd.

In addition, the impact of the context is reciprocal: it influences the capacity
of individuals, institutions, sectors, regions, and countries to develop, apply,
and diffuse innovations while these innovations change thextdf’

As already pointed, the Constitution also obligates the State to recognise the
role of science and indigenous technologies in the development of the
nation!?* These rights are important, not only for the individual citizens, but
also for the countryn adopting scientific knowledge especially local for
eliminating unsustainable and harmful practices that adversely affect
realisation right to clean and healthy environment for all.

It has been observed that indigenous knowledge may get lost due to th
intrusion of foreign technologies and development concepts aimed at short
term gains or solutions to problems without being capable of sustaining

1191pid, SDG Goal 2.3.
120TheRome World Food Sumn@ommitment No. 3.

1211bid.
22Jussi S Jauhiainen and Lauri Iepingl i,
Countriesdéd I nnovation Systems: The Case

of Innovation Studies 89.
123 |bid.
24 Art. 11(2) ().
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them!? Thus, even as the stakeholders in the ministry of agriculture gear
towards adoption of improved meti®of crop and animal production such
as Genetically Modified technologies, there is a need to involve communities
in coming up with adoptive methods, which may include indigenous
knowledge and technologies available and utilised by certain communities
in certain regions.

5. Conclusion

The Constitution further creates obligations on the State to ensure sustainable
exploitation, utilisation, management and conservation of the environment
and natural resourcesind ensure the equitabsharing of the accruing
benefits; protect and enhance intellectual property in, and indigenous
knowledge of, biodiversity and the genetic resources of the communities;
encourage public participation in the management, protection and
conservation of thenvironment; protect genetic resources and biological
diversity, eliminate processes and activities that are likely to endanger the
environment; and utilize the environment and natural resources for the
benefit of the peoplefdenyal?®

Indigenous knowledge offers a viable platform for exchange of ideas
between the state organs and communities in their efforts towards realisation
of the sustainable development agenda.

2SGIJN Senanayake, 6l ndigenous Knowl e
Devel opment 8 (2006) cincdssrulankal of Agri cu
126 Constitution of Kenya 2010, Art. 69(1).
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Abstract
The government of Kenya, p@€10, is composed of different levels

of government. These levels are the national and devolved government
composed of various organs. Devolution has led to the transfer of
functions, powers, and services form the nationakguwent to the
county governments and its organs. Inevitably, the management and
exercise of these powers and functions have created friction. The
Constitution of Kenya, 2010 envisioned this friction. Consequently, it
provided for a the application of Aheative Dispute Resolution
(ADR) to facilitate an oubf-court process that would resolve these
disputes while maintaining the harmonious relationship between these
governments, seeing as they are interdependent. Consequnetly,
parliament enacted the Intasgernmental Relations Act, 2012 (IGRA)

to bolster the proviosions of the Constitution. However, this statute
has weaknesses that have made it ineffective in resolving
intergovernmental disputesArguably, ADR remains to be the
appropriate mechanism for relving intergovernmental disputes for

it protects the relationship existing between these codependent levels
of government which must work through consultaion and corperation.
Through an analysis of the place of ADR in the resolution of
intergovernmental igputes, this paper demonstrates the gaps that
must be filled to improve the efficiency of ADR in intergovernmental
dispute resolution (IGDR).

1.0Introduction
The Republic of Kenya is governed through a devolved system comprising
of both national and countyovernmentd.The Constitution of Kenya 2010
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established a devolved systeéma bid to enhance the quality of governance
through the decentralisation of powéfo achieve this end, it is imperative
that all levels of government work cooperatively. Th@king relationship

was envisioned by Article 189 of the Constitution, which stipulates that
national and county governments ought to support and consult with each
other. The provision, additionally, obliges both levels of government to
respect sefunctibnal and nstitutional integrifyThe position of

the Constitution on the ideal nature of relationships between the national and
county governments is reiterated in the Intergovernmental Relations Act of
2012. Section 4 of the Act, stipulates thgavernments ought to discharge
their duties and carry out their ma
sovereignty, cooperation and collaborative consultation. Despite the ideals
put forth by both the Constitution and the Intergovernmental Relafions
conflicts arise between governments for a variety of reasons. The digression
from the ideal is, however, not unanticipated. Both the Constitution and the
Intergovernmental Relations Act contemplated the possibility of disputes.
The Constitution placea duty upon different governments to make every
reasonable effort to resolve disputésgicating appreciation of the fact that
disputes are bound to occur. Likewise, the IGA sets out that governments
ought to minimise disputes and foster cooperdtidthere disputes cannot

be avoided or minimised, there are avenues that can be explored for their
resolution. Championed for by the Constitution through Article 159,
Alternative Dispute Resolution methods find application in resolving
disputes between goveremts’ The forms of ADR that may be used are
mediation, arbitration and negotiation. These methods of dispute resolution

™ Student, University of Nairobi School of Law. Email:
kihikorosemary@gmail.com Phone: +254706 382 029

L Article 1(4), Constitution of Kenya, 2010.
2 Article 6, Constitution of Kenya, 2010.
3Jepchumba Cheserekn Appraisal of the Bicameral Legislature under the Kenyan
Constitution, 2010 (2015)
<https://www.academia.edu/21712072/AN_APPRAISAF THE_BICAMERA
L LEGISLATURE_UNDER_THE_KENYAN_CONSTITUTION_2010?email_w
ork_card=viewpapep Accessed 15June 2021.
4 Article 189, Constitution of Kenya, 2010.
Slbid, n 3
6 Section 4, Intergovernmental Relations Act, 2012.
"Ibid, n 3
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ought to be applied and exhausted before litigation is conside®dt
should be the last res@The central role that ADR mechanis ought to
play gives rise to the need for a comprehensive framework through which
they operate. By evaluating the existing legal and institutional framework
governing the application of Alternative Dispute Resolution methods in the
resolution of intergeernmental disputes, this paper shall propose
recommendations whose implementation shanitiance the efficacy of
ADR.

2.0Parties to Intergovernmental Disputes

As the term 6intergovernmental 6
occur between differerievels of government. The Constitution of
Kenya establishes two separate levels of governments, namely the
national and county governmenfsAt the national level, there exists
three arms of government. The legislative arm upon which the power
to make, arand and repeal laws is vested is the parliarhefihe
parliament is bicameral in nature, which means that it consists of two
chambers, namely, the National Assembly and the Senate. The
executive is established by the Constitutfdrand its role is to
implement policies. Finally, the judiciary is responsible for the
interpretation of the law? Owing to devolution, Kenya is divided into
counties, each having its own government, which is distfr@aunty
governments are divided into county assemblies and tgoun
executives? Conflicts occurring between the levels of government as
described herein may be termed as intergovernmental disputes. The
Intergovernmental Relations Act sets aside a Part dealing with the
resolution of disputes and provides that the Plaall apply to the

8 Section 31/ntergovernmental Relations Act, 2012.
9 County Government Of Nyeri v Cabinet Secretary, Ministry Of Education Science
& Technology & Anothef2014] eKLR
P1bid, n 1
HArticle 94, Constitution of Kenya, 2010
12 Article 129, Constitution of Kenya, 2010
13 Article 1(3), Constitution of Kenya, 2010
4 Aricle 6, Constitution of Kenya, 2010
15 Article 176, Constitution of Kenya, 2010
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resolution of disputes between the national government and county
governments or amongst county governméhiisso follows that the
parties to these conflicts are the national government and county
governments.

3.0 Nature of Intergovernmental Disputes

The implementation of a devolved system of government, which vests
power in different actors, has been met with considerable hardship due
to the emergence of disputes between different governments. These
disputes have emerged in the coursdistharging duties, which then
impede the attainment of the goals of the devolved system of
government. The causes and nature of these disputes vary, a few of
which are as follows;

3.1 Supremacy wars between the National Assembly and the Senate

The Natioml Assembly and the Senate are established by the
Constitution of Kenya at Article 93. On the one hand, the roles of the
National Assembly pertain to deliberating and making decisions that
affect the interests of the peopleOn the other hand, the Senage
charged with the duty to protect and safeguard the interests of counties
and their government$. The Constitution is silent on whether the
National Assembly and the Senate are equal or whether one has a
higher status than the other. This position Iegada rivalry between

the National Assembly and the Senate, which then escalates to a total
disregard of functional integrity between the two parties. This can be
exemplified by the exclusion of the Senate from matters pertaining to
County Governments byhé National Assembly. This matter was
tabled before the Supreme Court for an advisory opihiaie Matter

of the Speaker of the Senate & anofffavhere it was averred that the
different levels of government ought to work collaboratively and in

16 Section 30(2), Intergovernmental Relations Act, 2012
17 Article 95, Constitution of Kenya, 2010
18 Article 96, Constitution of Kerg, 2010
1912013] eKLR
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consultation with each other. It was also contended that the two levels
of government ought to exhaust Alternative Resolution methods
before turning to the court system. In her dissenting opinion, Ndungu
Njoki SCJ pronounced herself on the matter ofthecat 6 s j ur i s
stating that seeking an advisory opinion form the Supreme Court was
misguided. This is due to the fact that the parties to the matter had not
exhausted both the informal and formal mechanisms set in place to
resolve intergovernmental gistes?®° The position of Ndungu Njoki
goes to show that before escalating intergovernmental disputes to the
court, parties to these conflicts ought to utilize ADR mechamisms
exhaustively.

3.2 Disputes Resulting from Transfer of Functions and powers

With the advent of the devolved system of government came the
transfer of powers and functions from one level of government to
another’! These transfers would be done where they would enhance
the efficacy of the government since some levels could put some
powersto better use and discharge some duties more effectively than
others. Distribution and transfer of powers and functions between the
national and county governments have been outlined in the Fourth
Schedule of the Constitution of Kenya. In the course séldirging
their duties, the national government and county government have had
conflict over which level may perform which duties. In the matter of
County Government of Migori & 4 others v Privatisation Commission
of Kenya & anothef?, there was a disputeetween the national
government and county governments over the milling of sugar. It was
maintained by the latter that sugar milling was a devolved funétion;
hence, the former could not rightfully privatise sugar milling as it was
not within its powers. Ténational government averred that while crop
and animal husbandry were within the purview of county

20|n the Matter of the Speaker of the Senate & anefaén 3] eKLR
21 Article 187, Constitution of Kenya, 2010
22[2017] eKLR
23 Part 2, Fourth Schedule of the Constitution of Kenya.
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governments, sugar milling companies were public investments,
which ought to be dealt with by the national government. The court
acknowledged the nature thfe dispute to be intergovernmental and
maintained the position of the Constitution and the Intergovernmental
Relations Act that all such disputes should be resolved through
Alternative Dispute Resolution mechanisms and that the courts are the
last resor*

3.3 Disputes over Allocation of Funds and Resources

The distribution of powers and functions establishes the powers that
are vested in different levels of government and the functions that they
may carry out. In order to carry out these functions xedogse their
mandate, governments are allocated funds and resources. With the
transfer of certain powers, there have been conflicts as to the erroneous
allocation of funds. In such instances, governments are allocated funds
for functions that are not with their purview. Such conflict arose
between the Council of County Governors and the Attorney General,
where the national government had allocated itself resources for the
performance of functions within the scope of county governnténts.
Conflicts also d@se as to the jurisdiction of national and county
governments in legislating on money mattdrsthe Matter of the
Speaker of the Senate & anotRethere arose between the national
government and the Senate an issue over whether the Senate ought to
have been involved in the enactment of the Division of Revenue Bill.
The Senate was of the position that it had an interest in the subject
matter of the Bl, so it ought to have been involved. The conflict arose
when the National Assembly maintained that it had exclusive
legislative authority.

24 Section35, Intergovernmental Relations Act, 2012
25 Council of County Governors v Attorney General & 4 others; Controller of Budget
(Interested Party)2020] eKLR
26[2013] eKLR
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4.0 Legal and Institutional Framework for ADR in IGDR

Kenya has made some strides in establishing a legahatiaitional
framework best suited for resolving disputes, particularly
intergovernmental dispute resolution. However, these institutions and
legal frameworks have not proven to be effective in managing these
disputes. For instance, these disputes ofsmalate and end up in
courts and the mediawith each party threatening the other with dire
consequences because of their positions. This was particularly so
when the council of Governors threatened to shut down counties
should the national treasury fad pay the sum of Kshs. 102Billion
owed to the counties by ¥8June 2022’ This section seeks to
critically examine the existing legal and institutional framework in the
settling of intergovernmental disputes.

4.1 The Constitution of Kenya and Intergoernmental Relations Act

The Kenyan Constitution provides for a mandatory settlement of
intergovernmental disputes. This is particularly so per article 189(3)
and (4) of this constitution. The constitution places a positive duty on
the county and nationalogernment to make "reasonable efforts" in
settling disputes® Also, the constitution provides for the ADR
mechanism for the settling of these disputes, notably mediation,
negotiation, and arbitratiorf? Similarly, Article 6(2) of the
constitution provides that owing to the interdependence of these levels
of government, their mutual relationships must be conducted in a
manner characterised by consultation and cooperation. A constructive
interpretation ofhis provision makes it applicable in instances where
there is friction between these levels of governments or their organs.

2Citizen TV, O6Governors Threaten to Shu
June 2021) kttps://www.youtube.com/watch?v=9kQB81¥3c> accessed 18 June
2021
28 Article 189(3), Constitution of Kenya, 2010.
29 Article 189(4), Constitution of Kenya, 2010.
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These provisions of the constitution have been bolstered by section 33
of the Intergovernmental Relations AEfThis provision proides for

the ADR mechanisms and procedures to be followed before and after
the declaration of a dispute. However, per section 35 of this statute,
the courts have been granted the powers to intervene should all
reasonable efforts fail. Arguably, this sedatis against the spirit of
Article 189 of the constitution. Although the provision provides that
the parties may seek to resolve the matter through arbitration or court
intervention, it is this paperos
the ultimate mechanism for settlement of disputes. Besides, this
provision eroded the very objective of keeping intergovernmental
disputes out of the court. It can be seen as counterproductive which is
exemplified by the fact that despite the conditions under sefiaf

IGRA, the courts have been hesitant in settling these types of disputes,
for many are referred to ADR. For instance,douncil of County
Governors v Lake Basin Development Authority & 6 OtRéthe

court dismissed the matter while urging the parteeseek alternative
dispute resolution mechanism.

It is worth noting that there are other legislations that provide for the
resolution of intergovernmental disputes. These are statutes with
clauses that mandate parties to resolve their disputes through
alternative dispute resolution. For instance, matters regarding
functions and the delivery of service between the national government
and the city of Nairobi are to be resolved through ABRIthough

the Intergovernmental relations Act outlines the pracedor settling
these disputes, in instances such as a matter arising from the Urban
Areas and Cities Act, the relevant Act will take precedence over IGRA
unless the Act provides for the invocation of the Act provisions of
IGRA.

30 Act No. 2 of 2012.

31 Petition No. 280 of 2017

32 Section 6(6)(d), Urban Areas and Cities Act No. 13 of 2011
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4.2 The National and Couty Governments Coordinating Summit and
Council of Governors
This Act establishes the summit, which comprises the President,
governors, fortyseven counties, a secretariat among othefhe
primary role of this summit is to resolve disputes between thenadt
and county government,while the leading role of the Council of
Governors is to resolve disputes between the county governthents.
Although these institutions bear the potential of resolving these
disputes owing to the enabling legal framework, thaye been caught
in the jaws of politics primarily characterised by party interests and
political alliances. Scholars such as Mitulla posit that the realisation
of the objectives of these institutions lies in cushioning them from
political party interests® However, this seems nearly impossible,
seeing as the members are politically elected and have their political
interests to advance. Also, this shortcoming was reported by the
Intergovernmental Relations Technical Committee report of 2015.
Consequentlythese weaknesses contribute largely to these disputes
finding their ways in courts a process that strains intergovernmental
relations.

5.0 The Place of ADR in Intergovernmental Dispute Resolution

5.1 Intergovermental Dispute Resolution Globally

The concept of a devolved system of governamnce is not unique to
Kenya. Globally, coutries like the United Kindgom are characterised
by a devolved system of government. As discussed earlier, this system
of governace has a penchant for conflicts in the coursemice

33 Section 7, Intergovamental Relations Act No 2 of 2012.
341bid, Section 8.
35 |bid, Section 20(1)(d).
WinnyM, o6l ntergovernmental Relations Act
Principles, Opportunities
<https://profiles.uonbi.ac.ke/mitulla/files/web_pdf_mitullahtergovernmental_rel
ations_act _2012_review_edited.pdiccessed 18 June 2021
S"6Status of I ntergovernment al I nstitut
(Intergovernmental Relations Technical Report Committee (IGRTC) 2015)
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delivery. In the United Kingdom these levels of government have
signed a Memorandum of Understanding (MoU) entailing the
principles of ceexistence among these governments. This principle
enhances consultaion, open communication, and coopertiain
serve to minise instances of dipsutes. Also, the United Kindgom has
protocols signed in 2001 by the Joint Ministerial Coimmittee on the
avoidance of conflict&®

Regionally, South Africa boast®f a comprehensive statutory
instruments and judicial pcedent in the area of intergovernmental
dispute resolution. For instance, the courts have continued to
appreciate the fact that state organs have a negative duty of avoiding
litigation. Although the courts are actively involved in
intergovernmental disputeaesolution, their role is limited to
promotimng the resolution of intergovernmental disputes amicably.
This is evidenced by the consistency in judicial orders on
Intergovervemntal disputes. To begin with, National Gambling
Boardcasé®the consititutioa | court decl ared t he
must try and solve their dispute
have found that setlliting of disputes amicably is essential for the
cooperative aspect of government between the different levesl and
organs; thus, resolution ought to be an obligation between the
parties? It is worth noting that these matters were determined before
the enactment of the Intergaovernmental Realtions Framéhiark

2005.

38United Kingdom Publishing Semces, Protocol for Avoidance and Resolution of
Disputes (2001)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attac
hment_data/file/62121/avoidancesolution.pdf accessed 20une 2021.
3% National Gambling Board versus Premigf Kwazulu Natal and otheff2002] 2
BCLR156 (CC)
40 Uthekele District Municipality and Others vs. President of the Republic and
Others[2003 1 S.A. 678(CC)
41 Act No 13 of 2005
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5.2 Intergovernemntal Dsipute Resolution in Kenya

In a devdved system of governance, service delivery is characterised
by competing and conflicting interests that risk impeding efficiency in
the delivery. Consequently, ensuring efficient service delivery
between these levels of government and their organs rsqaire
effective mechanism to resolve the disputes borne of these competing
and conflicting interests. Laibuta posits that such a mechanism must
be efficient, coseffective, and with quality outcomé$Although
Kenya has a functioning judiciary that canalge disputes, the nature

of intergovernmental disputes is such that litigation shall not be an
effective way of settlement. ADR serves to provide a platform through
which these governments and their organs can resolve their disputes.
ADR serves toprotect the relationship between these national and
county governments and amongst county governments by ensuring
parties' satisfaction. Litigation is famous for its wintetesall norm;

when a matter is settled, there is a loser and a winner. The danger
presented by litigation is that it injures the relationship that exists
between the parties. This is something that one would not wish
between these levels of government which must work together
through consultation and corporation as provided for by the
constitution?® Besides, since these are political organs, as discussed
before in this paper, it is essential to encourage a culture of solving
society's problems by political compromises at the political fével.

This compromise is only achievable throuPR mechanisms such

as mediation and negotiations. Compromise and a mutually accepted
settlement through mediation, conciliation, and negotiation serve to
safeguard the relationship between these parties.

“Kibaya Laibuta 6 The Pl ace of ADR in Intergc
<https://lcadr.net/blog/thelaceof-adrin-intergovernmentatlisputes accessed
19 June 2021
“Article 6(2), Constitution of Kenya 2010.
4 John M Kangu Constitutional Law of Kenya on Devolutio(Btrathmore
University Press 2015)g. 131-133.
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Alternative Dispute Resolution offers costeffective and efficient
method of dispute resolutidaving cost involves saving both time
and money. However, this statement has often fallen victim to
overstatement, some mechanisms such as arbitration have grown to be
costly. Undoubtedly, litigatin has often been expensive and time
consuming, which is as a result of recurrent adjournments and hefty
legal fees, among other thintf§’ As such, the implementation of
decisions or policies is delayedl.the same were to happen to an
intergovernmental idpute, it would delay service delivery,
particularly essential services, which would occasion great harm on
the people of the Republic. The costly nature of litigation is evidenced
by intergovernmental disputes that have been filed in courts. For
instance the county government of Bomet was sued by renowned
advocate Prof Ojienda for legal fees amounting to Kshs. 75Mifflion
after representing them in a land dispute. Also, Baringo county was
sued by Donald Kipkorir over KSh. 17.5Million owed for services
offered?® Arguably, the costs would have been lesser had the matters
been referred to the Summit or Council of Governors, which are
mandated to resolve these disputes in accordance with the
Intergovernmental Relations Act, 2012.

Politically charged disputesught to be subjected to a process best
suited for their determination. More often than not, these disputes arise
in the course of exercising sovereignty over territories; that is, when a
county government wants to exploit the resources occurring ngturall

45 Kariuki Muigua, Alternative Dispute and Access to Justice in Ke{@@nwood
Publishers Limited 2015) 40
®Mbut hi G, 61l mpl ementation Of Alternat
Devol ved System I n Kenya: Chall e
<https://www.academia.edu/39403Bimplementation_of alternative_dispute_res
olution_adr_in_the_devolved_system_in_kenya_challenges_and_perspectives
accessed 15 June 2021
47 John M Kangu, Constitutional Law of Kenya on DevolutiofBtrathmore
University Press 2015) pg. 13133.
48 |bid n 40. p24.
49 KTK Advocates vs. Baringo County Governnj2aii8] eKLR.
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within its boundaries, but is disputed by a neighbouring county. These
powers are exercised by the politically elected and appointed.
Consequently, the dispute arising should be subjected to ADR as they
revolve around policy choices and administrativdggments, as
posited by Kangd® Besides, through resolution, the parties reach a
solution that best serves their present and future interests while saving
them the agony of the delays, seeing as the judiciary is riddled with
many matters causing a backloghe likelihood of destructive
escalation in such matters also creates the need for the utilization of a
more conciliatory than adversarial system; thus, the application of
ADR would be more appropriate.

Essentially, ADR plays a critical role in interggmmental dispute
resolution seeing as litigation may be counterproductive. For instance,
from the above, ADR promotes the parties' satisfaction, produces
guality outcomes that appreciate the present and future interests of the
parties and saves on cost dartime. Its apparent benefits
notwithstanding, ADR is not the key to the creation of a utopian
disputesolving framework, a position that was asserted by Laibuta in
writing that, "ADR is not the panacea for all conflicts and disputes but
a practical solutin to disputes that plague service delivery."

6.0 Gaps inthe Current Framework

While there exists a legal and institutional framework for the
application of Alternative Dispute Resolution Methods in tackling
intergovernmental disputes, there are gaps andiganies which
impede the efficacy of these mechanisms. These gaps may interfere
with the independence and impartiality of the process, the expedition
with which matters are resolved, and the quality of outcomes achieved.

%0 1bid n.309.
Ki baya Laibuta, 6The Place of ADR in
<https://lcadr.net/blog/thglaceof-adrin-intergovernmentatlisputes accessed
19 June 2021
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6.1 Lack of Limitations of Time

Procedural time limits, where imposed, function to control the period
over which a matter may be in issd&.In the resolution of
intergovernmental disputes, these limitations would be necessary to
govern the amount of time that a matter may be dealt thidugh
negotiation, mediation or arbitration. The matters dealt with as a result
of these conflicts are varied, with some being of an urgent nature.
Thus, there is a need for proper definitions of the limitations of time
in the context of intergovernmeitalisputes in order to avoid
unnecessary delays, which would cause irreparable damage.

6.2 Lack of Definite Procedure for Selecting Neutral Third Party

In the application of mechanisms of Alternative Dispute Resolution, a
third party is involved. The rel of the third party is to facilitate
constructive discussion and consultation, and the reaching of a
workable solutior?? It is crucial that the relevant third party be neutral.

A lack of bias enhances the quality of the proceedings since all parties
are gven equal chance to participate, and matters are considered
without partiality. Currently, there are no definite procedures or
guidelines for the selection of a neutral third party in the case of
intergovernmental disputes. This may be problematic simeay lead

to the selection of a prejudiced third party, which would defeat the
essence of Alternative Dispute Resolution.

6.3 Uncertainty as to the Best Applicable ADR Method

The nature of disputes between governments is varied, and the
outcomes that amesired from dispute resolution are also different. It
then follows that there are forms of ADR that may suit some
circumstances better than others. Granted, Secrion 34 of the

2Dal i a AVvIidéd Meaneng & Procedarl Ti me Limits in C
(2012) 4 ss 4
SHarpole Sally A The Role of The Third Party I
Conciliation Procedures are Combided\sian Leading Arbitrators’ Guide To
InternationalArbitration (2007).
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Intergovernmental Relations Act provides for the selection of an
appropriate ma&chnism. However, this provision is riddled with
ambiguity since it leaves the decision to any intergovernmental
structure or legislation on the ethance that a statute dealing with a
particular matter exists. There ought to be definite and comprehensive
guidelines that stipulate which matters may be resolved through
mediation, negotiation or arbitration. This would ensure that matters
are resolved through the most suitable ADR mechanism; hence, the
most appropriate outcome would be achieved.

7.0Conclusion

ADR provides promising mechanisms in resolving intergovernmental
disputes despite substantial ineffectiveness brought by its inherent and
institutional weaknesses. Besides, ADR has not been applied as was
anticipated by the constitution and the Intergowental Relations

Act. Additionally, the established institutions have not realised their
potential as they are riddled with political agendas andirselfests.

The lack of competence and independence is a hurdle to ADR
application.

One must note thalhése challenges are not limited to competence and
independence, but extend to the attitude many have adopted towards
ADR. For instance, litigation is far more popular than ADR, hence the
continued filing of disputes in courts, including intergovernmental
disputes. However, not much has been done to change this perception
by creating awareness amongst the masses, including the levels of
government and their organs which are deeply seated in the litigation
mania.

8.0Recommendations

This paper recommends thatet existing legal and institutional
framework be reformed in a manner that bolsters the application of
ADR in intergovernmental dispute resolution. To begin with, although

the Intergovernmental Relations Act provides for the procedure under
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section 33 anctreates the institutional bodies, the same has been
eroded with the clawbacks under section 35 that allows for courts
intervention. This is a contravention of the spirit of Article 18%(4)
which advocates for ADR in these disputes. Therefore, thereis th
need to harmonise these provisions to enhance the existing framework
and make ADR mandatory in resolving disputes arising from
intergovernmental relations. Also, the reforms must speak firmly on
the timeframe for resolving these disputes or delays imptheess
slow down the delivery of resources. Besides, ADR ought to mitigate
the delays that characterise litigatiSrSeeing as the importance of a
neutral third party cannot be gainsaid, it is crucial that a procedure be
outlined for the choosing of theaid third party, so as to ensure a
prejudicefree process.

Awareness should be created amongst the public on ADR. Sadly, even
in the levels of government that have legal advisors among other
experts, the matters are still filed in courts, and when tigens are

not filed in court, they are politically debated in public with parties
taking strong positions. For instance, in the matter of the national
treasury owing the county governments Kshs. 102Billion, instead of
the parties resolving the disputegetfiirst step by the council of
governors was to threaten to shutdown counties' delivery of essential
services® This indicates a total disregard of the ADR mechanisms in
place and spirit of Article 6(2) of the constitution on cooperation.
Therefore, theras the need to promote ADR through affirmative
action like creating awareness amongst the relevant parties and the
public at large.

54 The Constitution of Kenya, 2010.
5% John M Kangu, Constitutional Law of Kenya on DevolutiofBtrathmore
University Press 2015) pg. 13133.
%Citizen TV, O6Governors Threaten to Shu
June 2021) kttps://www.youtube.com/watch?v=9kQB817pw3accessed 18 June
2021
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The summit and Council of Governors should undertake
comprehensive training on the application of ADR mechanisms. This
is essential since the summit and council are composed of persons who
may not possess sufficient knowledge of ADR mechanisms.
Additionally, tools and systems should be put in place that simplifies
the referral procedures, declaration of disputes and aids the
stakeholders in managing the conflicts. This training should
incorporate emerging trends; therefore, there should be revenue that
facilitates research within and outside Kenya on effective ways of
addressing these disputes.

Finally, the varied nature afitergovernmental disputes suggests that
there are disputes that are more sensitive than others. The lack of a
proper framework on how to deal with the different disputes is
problematic since it may result in irreparable harm. One such sensitive
conflict is boundary disputes; hence, caution ought to be observed and
special attention given to them. First, their resolution should
encourage cultural tolerance and not a political approach. This should
be particularly so in instances where there are impasseghimh
border a natural resource is located. An appropriate metho of resolving
sucg a conflict would be adopting the establishment of regional blocks
where both parties can benefit under a mutual agreement. This
initiative has proven effective looking atetfiRegional Approach for
Sustainable Conflict Management Integration which involves border
communities in Ethiopia and SomafiaThese initiatives promote
cultural tolerance and peaceful existence between the neighbouring
counties.

57 bid n.40. pg 41.
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By: Doreen Olembo

1.1 Introduction

Rights can be inferred from a legal positivist view or a natasaltheory

view. Legal positivism reasons that rights are created by the government and
encrusted in law, whereas natural law theorists posit that rights are inherent
in nature, granted by the Creator and the State cannot take them away but
can only secu themt

Human rights are described as those rights which are inherent to the nature
and weltbeing of man, needing enforcement and protection for optimal
living.

Common categorizations of human rights include civil and political rights,
and sociceconomic and cultural rights Rights have a ctelation of
entitlement, duty and responsibifityThe State has a duty to respect, protect
and fulfil these rights within their required context. The State must also make
it possible for the rights the claimed by citizens.

Enforcement of rights will depend on the type of right, i.e. Civil and political
rights demand a compulsory enforcement whereas -gacinomic and
cultural rights though equally important, are allowed to be enforced
progressivels

" LLB (Hons) University of Nairobi & MA Environmental Law student at the Centre for
Advanced Studies in Environmental Law and Policy (CASELAP), University of Nairobi

John G. SpranklingUnderstanding Property LawProfessor of Law McGeorge
School of Law University of the Pacific
2United Nations Hu man Right s, 0 What
https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx#main
3 Lyons.D.,The Correlativity of Rights and DutieMous, Volume.4, No.1,
4 Judicial Enforcement of Economic, Social and Cultural Rights, available at
https://www.icj.org/wpcontent/uploads/2015/07/UniversaldiciatEnforcement
ESCRGenevaForumSeries2-PublcationsConferenceReport2015ENG. pdf
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Although considered controversial in some quarters, Human rights have a
nature of being universal and metaphysical. Rights are inherent in and spread
across societies in a traheundary mannér The universality of human
rights therefore implores commities and state parties to enforce these
rights at civil & political, economic and social as well as at humanitarian
levels.

Since the environment is the base for all living, environmental rights form a
vital part of the human right that is right to lifa fundamental right,
inalienable and the core of all existence).

Consequently, the right to a clean and healthy environment hugely impacts
on the quality of that right to life. As we shall see later, Environmental rights
are encapsulated in the majategories of human rights.

1.2 Recognitionof Environmental Rights as Human Rights

In recent times, the recognition of environmental human rights has come to
the fore under the ambit of environmental justice. Environmental rights as
human rights is corto the safeguarding of sanctity of life in its natural and
bio-diverse forms since man coexists with other living and-livimg
organisms which form part of the environment.

To illustrate the above, an environment that is polluted threatens the dignity
of life of man, and also may shorten the life span of man and all living
organisms in that environment arising from diseases emanating from a poor
waste disposal and management system allowing hazardous chemical
pollutants to be deposited in air, water danutP.

Modern environmental justice activism has seen some community groups
lobby successfully for the recognition of some sectors of the environment as
a distinct personality with independent rights. For example, the Maori of
New Zealand through theeUrewera Act (2001had the government revoke

5 United Nations Population FupdHuman Rights Principles available at
https://www.unfpa.org/resources/humaghts-principles
5F. Navarro & T. Vincenzo.Waste Mismanagement in Developing Countries: A
Review ofGlobal Issues International Journal of Environmental Research and
Public Health, Volume 16, No.6
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the status of their national park from a protected area to a legal person with
similar rights as human rightsin this instance, this community exercised
civil and political rights to enforce their soes@ononic and cultural rights.

References to Environmental Rights under Human Rights are captured
expressly and impliedly in various constitutional, legal and institutional
texts, both at local and international levels.

(a) The Constitution of Kenya (2010)

The Preambleintroduces the recognition of the environment as a vital part
of living, and calls for sustainable management of the same to provide for
current and future generations.

Chapter Four oifhe Bill of Rightspells out rights and duties which affect
the utilization of the environment in one way or another. Basic human needs
are mentioned, and which can only be satisfactorily met in a clean, healthy
and stable environment.

Some of these basic rights includght to dignity, right to a clean and
healthy environment, right to land, right to culture, right to access to
information, public participation, access justice and the right to a free and
fair trial, among others.

1 A. 4& 11Culture and Social Right§heprotection of the environment
includes a cultural dimension under public participation. Environmental
stewardship was an integral component of African Customary®Law.

1 A.26 Right to Life(and quality of life). This is the basis on which the
right to a clea and healthy environment is argued.

1 A.27 has such progressive provisionsEapiality and Freedom from
Discrimination women and men have the right to equal treatment,

"Te Urewera Act, available at
https://www.legislation.govt.nz/act/public/2014/0051/latest/whole.html

8 The Endoroi case is an example of an indigenous community taking up their
cultural rights based on knowledge of, protection of indigenous species and cultural
engagement with thi@rest in which they were resident. Traditional knowledge is a
crucial part ounderstanding theorkings towards conservation, of the environment
around us.
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including the right to equal opportunities in political, economic, cultural
and social gheres. The State shall not discriminate directly or indirectly
against any person on any ground, including race, sex, pregnancy,
marital status, health status, ethnic or social origin, colour, age,
disability, religion, conscience, belief, culture, drégsguage or birth.

1 A.28 Right to Human Dignitylost environmental wrongs are decisions
made by a few elite groups excluding the most vulnerable groups most
likely to be affected by the wrongs. For instance, dumping of hazardous
waste is common along nelgburhoods of low income earners.
Environmental justice thus finds strength based on this right.

T A.30 Freedom from Slavery, Servitude and Forced Labour
marginalized communities are involved in economic activities which
unfortunately

1 A. 5355Protecting Marghalized GroupsThe Bill of Rights provides
for ensuring womenodés right to eque
for affirmative action for marginalized groups. For example, it provides
for 1/3 women on government boards and county assemblies,amdith
persons living with disabilities for a wider inclusion in decision making
at both levels of government.

These marginalized groups daily interact with the environment and their
exclusion in providing solutions for environmental wrongs makes it
more dificult to sustain state efforts in environmental management.

1 As.33-34Freedom of Expressi@andMedia RightsProvides for access
to information in the public and private sectors. Any information
pertinent to the health of the environment should be accessibitizens
to help them make informed choices on the management of the
environment. For the whistleblowers against environmental wrongs, A.
34(media freedom) forbids the State to exercise control over or interfere
with any person engaged in broadcastihg production or circulation
of any publication or the dissemination of information by any medium;
or penalize any person for any opinion or view or the content of any
broadcast, publication or dissemination.

1 A.35 Access to Informatioh stakeholders irthe environment sector
have a right to information regarding development planning to monitor
employment of the Principle of Sustainable Development.

1 A.4lFair Labour Practice$ a majority of workers in the agricultural,

horticultural and mining sectorseacovered by Constitutional provisions
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for better employment terms. The modern workplace demands an
environmental safety consciousness in its strategic planning business.

1 A. 10 Promotes Equal and Fair Use of National ResouiCes
Constitution providesdr Public Participation, Democracy, Inter/Intra
generational Equity, Sustainable Development and Access to Justice as
also captured in S. 3 of EMCA.

1 A.40 Property Rights regulation of real property (land rights) and
intellectual property rights (tradith@l knowledge of indigenous species
and protection of innovative technological advances in research
safeguarded in the Constitution.

i Tax revenues to be fairly distributed between the national government
and County governments, which will receive and shar least 15
percent of revenue raised by the state. Another 0.5 percent will go to an
equalization fund for the government to use to provide services to
marginalized communities for the next 20 years.

9 The commission on revenue allocation determines howeh each
county receives out of the natione
would vote every five years on resolutions about sharing resources
among counties. The question, however, is there intentionality in
budgeting for the allocation of resouscdowards environmental
stewardship at both levels of government?

1 There is a system of tax separaftiocounty governments should collect
property, entertainment and other taxes approved by Parliament, while
only the national government will collect incorte, customs, excise
and value added taxes.

1 County Governments have the opportunity to utilize property and other
taxes collected to strengthen environmental protection initiatives, such
as awareness, disaster preparedness and mitigation and intervention
initiatives. The extractives industry where natural resources are
concerned can benefit from investment arising out of these kind of taxes.

Environmental Sectoral Laws

(b) Judiciary
The Environment and Lands Court instituted under the High Court is an
integral institution in defining, adjudicating and initiating processes aimed at
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promoting better environmental stewardship in Kenya under A. B
Supreme Court Advisory opinion iNational Land Commission vs CS
Ministry of Lands was a good start in stinguishing and contra
distinguishing the roles of two institutions managing land, an important
sector within the environment. Magistrate courts are also now empowered to
handle environmental rights disputes cases.

(c) A.6 Devolution and Access to Services

The realization of socieconomic and cultural rights under A. 43 can be best
achieved by the practive engagement of county governments where most
natural resources are based. Core functions like education, health,
infrastructure, water and sanitation,c etinder the Fourth Schedule
interpretation | eaves the county gc
w o ri%kyet have the human resource to effect natural resource policies at the
grassroots level.

(d) Constitutional Commissions

A. 248 of the Constitution dablishes 10 independent commissions. The
Human Rights and Equality Commission also features. These commissions
look into providing terms for crucial areas of service. Unfortunately, as
important as the Environment is crucial to the existence and suofiiréd

and nonlife organisms, there is no specific commission tasked with securing
the rights of the environment. Perhaps it is time to propose for the formation
of one by environmentdés protection

(e) International Human Rights Instruments

United Nations Human Rights Councpreviously United Nations
Commission on Human Rightsince 2006, for the enforcement of
international human rights law. Environmental law is naing hosted by
human rights law.

9 Constitution of Kenya, 2010, Article 162 (2) (b)
0sjhanya B,Constitutional Implementation in iKga, 20162015:Challenges and
Prospectg2011) FES, P39
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Universal Declaration of HumaRightsti This is a UN Gearal Assembly
declaration. It does not in form create binding international human rights law
but serves as an authoritative human rights reference. Seen as evidence o
customary international law, it provides the basis of many international
human rights instruments such as:

International Covenant on Civil and Political RigitSCPR)2. Political

rights such as freedom of expression, association, media freedoms, access to
justice and fair trial concerning the environment are covered in this
convention.

International Covenant on Economic, Social and Cultural Rijghts
(ICESCR)* . The enforcement of environmental rights iealized
progressively under sociconomic rights banner.

TheConvention Relating to the Status of Refug€&$R)'* (adopted in 1951
and entered into force in 1954). Due to climate change patterns, a new group
of climate refugee climates is arising.

The Convention on the Elimination of All Forms of Racial Discrimination
(CERD) (adopted in 1965 and entered into force in 196®nvironmental
justice requires that all consumer s
fairly and without bias.

The Convention on the Elimination of All Forms of Discrimination Against
Women(CEDAW )¢ (entered into force in 1981)/omen are equal and

1 Universal Declaration of HumaRights, available at
https://www.un.org/sites/un2.un.org/files/udhr.pdf
2nternational Covenant on Civil and Political Rights
https://www.ohchr.org/documents/pesiionalinterest/ccpr.pdf
B International Covenant on Economic, Social and Cultural Rightsilable at
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
14 The Convention Relating to the Status of IRgfesavailable at
https://www.unhcr.org/195tefugeeconvention.html
15 The Convention on the Elimination of All Forms of Racial Discrimination,
available ahttps://www.ohchr.org/en/professionalinterest/pages/cerd.aspx
16 The Convention on the Elimination of All Forms of Discrimination Against
Womenavailable at
https://www.ohchr.org/documents/professionalinterest/cedaw. pdf
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