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Abstract

This article looks into the dynamics of public procurement of legal services in
Kenya, in view of the reality that the legal profession is a self-regulating
profession with internal professional laws, rules and regulations that dictate
the extent and limits of legal practice in Kenya. The article, therefore,
interrogates the unique features of the legal profession that have immense
impact on public procurement of legal services and how that in turn affects
the process, legislation, rules and regulations that pertain to public
procurement generally. The aim is to assert the unique position regarding the
procurement of legal services by public entities, and the need for the public
procurement legal framework and procuring public entities to accommodate
the unique tenets of the legal profession in the public procurement process.

I. Introduction

Procurement is the acquisition of goods, works, services, or any combination
thereof, through contractual means such as purchase, rental, lease, hire
purchase, license, tenancy, or franchise. Procurement may be done through
various methods,* including open tendering,? two-stage tendering,® restricted
tendering,* direct procurement,® request for quotations,® competitive
negotiations,” and request for proposals.® Moreover, procurement may be done
by a private or public entity. This article is concerned about public
procurement, by public entities, particularly the public procurement of legal
services in Kenya. Under PPADA, 2015, open tendering is the preferred
procurement method for public procurement and an alternative procurement
procedure or method may only be used if allowed and upon satisfaction of the
conditions for its use as provided under the Act.’

! See Public Procurement and Asset Disposal Act, 2015 (No 33 of 2015), Laws of
Kenya (PPADA, 2015) s 92.
2 ibid ss 96-98.
3 ibid s 99.
4 ibid s 102.
S ibid ss 103-104.
% ibid ss 105-106.
7 Ibid ss 131-132.
8 ibid s 116.
% ibid s 91.
21



The legal framework on public procurement of goods and services and asset
disposal in Kenya is founded on article 227 of the Constitution of Kenya, 2010
(the Constitution)—procurement by State organs and other public entities in
the national and county governments. According to the Constitution, when a
State organ or any other public entity procures or contracts for goods or
services, it is to do so in accordance with ‘a system that is fair, equitable,
transparent, competitive and cost-effective’.1° The Constitution also mandates
Parliament to enact legislation to prescribe a framework through which
policies on public procurement of goods and services and asset disposal are to
be implemented, including provisions on:

(a) categories of preference in the allocation of contracts;

(b) the protection or advancement of persons, categories of
persons or groups previously disadvantaged by unfair
competition or discrimination;

(c) sanctions against contractors that have not performed
according to professionally regulated procedures,
contractual agreements or legislation; and

(d) sanctions against persons who have defaulted on their tax
obligations, or have been guilty of corrupt practices or
serious violations of fair employment laws and
practices.!!

Pursuant to article 227(2) of the Constitution, Parliament enacted the Public
Procurement and Asset Disposal Act, 2015 (PPADA, 2015),'? to give effect to
article 227 of the Constitution and to provide procedures for efficient public
procurement of goods and services and asset disposal by public entities.®®
Under the Act, public procurement is to be done in accordance with the
guiding principles and values drawn from the Constitution and relevant statute,
including:

(@) the national values and principles provided for under
Article 10;

10 Constitution of Kenya, 2010, art 227(1).
1 ibid art 227(2).
12 Act No 33 of 2015, Laws of Kenya (assented to on 18 December 2015 and entered
into force on 7 January 2016).
13 PPADA, 2015, preamble.
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(b) the equality and freedom from discrimination provided for
under Article 27;

(c) affirmative action programmes provided for under Articles
55 and 56;

(d) principles of integrity under the Leadership and Integrity
Act, 2012 (No. 19 of 2012);

(e) the principles of public finance under Article 201;

() the values and principles of public service as provided for
under Article 232;

() principles governing the procurement profession,
international norms;

(h)  maximisation of value for money;

(i)  promotion of local industry, sustainable development and
protection of the environment; and

()  promotion of citizen contractors.*

The PPADA, 2015, which repealed the Public Procurement and Disposal Act,
2005,° was applied alongside the Public Procurement and Disposal
Regulations, 2006'¢ before the coming into force of the Public Procurement
and Asset Disposal Regulations, 2020 (PPADR, 2020).}" This article is a
reaction to the PPADR, 2020, a subsidiary legislation made under PPADA,
2015. PPADR, 2020 was first published on 22 April 2020,*® and later came in
force on 2 July 2020.*° Both PPADA, 2015 and PPADR, 2020 contain
provisions on public procurement of consultancy services, which includes
public procurement of legal services. This article looks into the dynamics of
public procurement of legal services in Kenya, in view of the reality that the
legal profession is a self-regulating profession with internal professional laws,
rules and regulations that dictate the extent and limits of legal practice in
Kenya.

4 ibid, s 3.
15 Act No 3 of 2005, Laws of Kenya (repealed); see PPADA, 2015, s 182.
16 |_egal Notice No 174 of 2006 (revoked).
17 Legal Notice No 69. Regulation 224 of PPADR, 2020 revokes Legal Notice No 174
of 2006 through which the Public Procurement and Disposal Regulations, 2006
(PPADR, 2006) came into legal existence.
18 Kenya Gazette Supplement No 53; Legislative Supplement No 37.
19 Gazette Notice No 4957 of 2020, dated 9 July 2020, but published on 24 July 2020
(by the Cabinet Secretary for the National Treasury and Planning, Ukur Yatani) The
Kenya Gazette, Vol. CXXIl—No. 142,
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The article interrogates the unique features of the legal profession that have
immense impact on public procurement of legal services and how that in turn
affects the process, legislation, rules and regulations that pertain to public
procurement generally. The aim is to assert the unique position regarding the
procurement of legal services by public entities, and the need for the public
procurement legal framework, under PPADA, 2015 and PPADR, 2020, and
procuring public entities to accommodate the unique tenets of the legal
profession in the public procurement process.

Consequently, the article makes a number of arguments as concerns public
procurement of legal services. One, legal professionals, that is, advocates,
should not participate in any bidding process relating to public procurement
for legal services, including the price competition that comes with it. Two,
legal services providers should not be selected on the basis of fees to be
charged for the intended legal services because at the end of the day the
charging of legal fees follows the Advocates Act, the Advocates
(Remuneration) Order, the Advocates (Practice) Rules, and the Advocates
(Marketing and Advertising) Rules. Three, the public entity seeking legal
services should choose from a list of pre-selected legal services providers (that
is, a list of law firms) on its roster, paying attention to expertise, fairness,
rotation, and professional skills.? This means that the pre-qualification
procedure to obtain a roster of law firms that can be engaged by the public
entity from time to time is in itself sufficient in the public procurement of legal
services, hence no further need for a bidding process.

I1. General Framework on Public Procurement of Consultancy Services
PPADA, 2015 sets the rules and principles on procurement of goods and
services and disposal of assets by State organs and public entities.?* Under the
Act, public entities include:
(@) the national government or any organ or department of the
national government;
(b) a county government or any organ or department of a
county government;

20 gections 57 and 71 of PPADA, 2015 make provision for the keeping of lists of
registered (and the registration thereof) of suppliers, contractors and consultants by
procuring public entities, according to their procurement needs.
21 See PPADA, 2015, s 53(1).
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(c) theJudiciary and the courts;

(d) the Commissions established under the Constitution;

(e) the ndependent Offices established under the Constitution;

(f) a state corporation within the meaning of the State
Corporations Act (Cap 446);

(g) the Central Bank of Kenya established under the
Constitution;

()  apublic school within the meaning of the Basic Education
Act, 2013 (Act No 14 of 2013);

(i)  a public university within the meaning of the Universities
Act, 2012 (Act No 42 of 2012);

(3))  acity or urban area established under the Urban Areas and
Cities Act, 2011 (Act No 13 of 2011);

(k) acompany owned by a public entity;

() a county service delivery coordination unit under the
National Government Co-ordination Act, 2013 (Act No 1
of 2013);

(m) a constituency established under the Constitution;

(n) a Kenyan diplomatic mission under the state department
responsible for foreign affairs;

(o) apension fund for a public entity;

(p) a body that uses public assets in any form of contractual
undertaking including public private partnership;

(@) a body in which the national or county government has
controlling interest;

() a college or other educational institution maintained or
assisted out of public funds;

(s) an entity prescribed as a public entity for the purpose of
this paragraph; or

(t) any other entity or a prescribed class of public entities or
particular public entities that uses public money for
purposes of procurement or any other entity as declared
under sections 4 and 5 of the Public Finance Management
Act, 2012 (No 18 of 2012).

The PPADR, 2020, like any other subsidiary legislation, compliments and
gives practical effect to the provisions of PPADA, 2015. Part X in both
PPADA, 2015 and PPADR, 2020 provide for procurement of consultancy
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services. Section 2 of PPADA, 2015 defines ‘consultancy services’ to mean
‘services of predominantly an intellectual, technical or advisory nature, and
includes services offered by all professionals’ In addition, the section defines
a ‘professional’ as ‘a person who has professional qualifications in a
specialized field and who is engaged in the practice of a skill or trade, having
undertaken the relevant formal academic and professional training including
undertaking practical learning in the form of apprenticeship or tutelage under
the guidance of a suitably qualified and experienced person in the field of
training or tutelage.” The public procurement of consultancy services,
therefore, entails the procurement of professional services by public entities.

It is not in doubt that advocates are professionals, learned professionals to be
precise. The academic and professional qualifications for one to be admitted
as an advocate of the High Court of Kenya are well engrained under part IV
of the Advocates Act, and consist of a combination one having to pass
university examinations towards the conferment of a university degree in law,
having to undergo professional training and passing professional examinations
administered by the Council of Legal Education in Kenya, and having to
undertake practical learning termed pupillage under a practicing advocate of
not less than five years in law practice.?? The public procurement of
consultancy services, therefore, also entails the procurement of the legal
services of legal professionals, that is, advocates.

The rules, principles and regulations on public procurement drawn from
PPADA, 2015 and PPADR, 2020 include those that pertain to pre-
qualification procedure, pre-qualification documents and approval of pre-
qualified candidates. The general procedure for procurement of consultancy
services encompasses the registration of suppliers and the maintenance of a
list of registered suppliers by procuring public entities,?® a pre-qualification

22 See sections 12-15 of the Advocates Act, Cap 16. See also part Il (sections 9-11)
of the Act as concerns the right to practice as an advocate.
23 See PPADA, 2015 ss 2, 57 and 71 regarding registration of suppliers and lists of
registered suppliers.
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process,* and/or an invitation of tenders or request for proposals from
potential services providers,? followed by a bidding process.

A.  List of Registered Suppliers
PPADA, 2015 allows for the registration of suppliers and for the maintenance
of a list of registered suppliers by procuring public entities. Under the Act,
registration of suppliers refers to;

[T]he process of identifying and obtaining a list of prospective
providers of a specified category of goods, works or services by
a procuring entity for a specified period of time but not exceeding
more than two years, and maintaining them for the purpose of
inviting them on rotational basis for subsequent tendering
proceedings such as request for quotations or restricted tendering,
that may arise during the period of listing.?

Section 57 of PPADA, 2015 allows a public entity to keep a list of registered
suppliers. The person in charge of procurement in a procuring public entity is
to maintain and update lists of registered suppliers, contractors and consultants
in the categories of goods, works or services, per its procurement needs.?” The
names of prospective suppliers of goods, works or services are to be submitted
on a continuous basis and the list of registered suppliers is to be updated
periodically as provided in PPADA, 2015 and PPADR, 2020.

Registration of suppliers is to be done in accordance with section 71 of
PPADA, 2015. An application to be included in the list of the registered
suppliers of a procuring entity may be made at any time and at no cost. The
application must contain proof of eligibility criteria as provided in PPADA,
2015, and proof of capability criteria comprising necessary qualifications,
experience, resources, equipment and facilities to provide what is being
procured.?® The lists of registered suppliers are applied on the alternative

24 See ibid ss 2, 93, 94 and 95 regarding pre-qualification procedure, pre-qualification
documents and approval of pre-qualified candidates.
Gee ibid ss 2, 74, 118, and 123 regarding tenders, invitation to tender, request for
proposals inviting expression of interest, and request for proposals to qualified
persons, as concerns consultancy services.
% jhid s 2.
27 See also ibid s 71(1).
2 ibid s 71(2).
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procurement methods, other than open tendering, as specified and appropriate
and the list will: be generated through portal, websites and people submitting
hard copies of their intention to supply; allow for continuous applications and
hence updating; be evaluated leading to registration on a bi-annual basis; be
generated through market knowledge and survey; and be as may be
prescribed.?®

B. Pre-qualification process

Pre-qualification refers to the procedure used to identify and shortlist tenderers
that are qualified, before invitation for tenders.®® Pre-qualification procedure
is thus a procedure whereby candidates are invited to demonstrate their
qualifications prior to, and as a condition for, being invited to tender or submit
proposals.®* Pre-qualification procedure—used for complex and specialized
goods, works and services whose procurement entails complex and specialized
contracts with terms and conditions that are different from those in standard
commercial contracts—is provided for under section 93 of PPADA, 2015.

An accounting officer of a procuring public entity may conduct a pre-
qualification procedure as a basic procedure, prior to adopting an alternative
procurement method other than open tender, for the purpose of identifying the
best few qualified firms for the subject procurement.®? The accounting officer
is to publish an invitation notice to candidates to submit applications to be
pre-qualified.®® The invitation notice will include:

(@) the name, address and contact details of the procuring
entity;

(b) outline of the procurement requirement, including the
nature and quantity of goods, works or services and the
location and timetable for delivery or performance of the
contract;

(c) statement of the key requirements and criteria to pre-

qualify;

2 ibid s 71(4).
0 ibid s 2.
3 ibid.
%2 ibid s 93(1).
3 ibid s 93(3).
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(d) instructions on obtaining the pre-qualification documents,
including any price payable and the language of the
documents; and

(e) instructions on the location and deadline for submission of
applications to pre-qualify;

(f)  applicable preferences and reservations or any conditions
arising from the related policy;

() declaration that it is open to bidders who meet the
eligibility criteria; and

()  requirement that only bidders with capacity to perform can
apply.3

An accounting officer of a procuring public entity is to issue pre-qualification
documents to all candidates upon request and maintain a record of all
candidates issued with the documents.®® The pre-qualification document must
contain all the information necessary for the potential candidates to prepare
and submit applications to be pre-qualified.*® Such information include all that
information already highlighted in section 93 above plus: instructions on the
preparation of applications to pre-qualify, including any standard forms to be
submitted and the documentary evidence and information required from
candidates; instructions on the sealing, labelling and submission of
applications to pre-qualify; and information on how applications will be
evaluated.®” The candidates should be allowed at least fourteen days to prepare
and submit their applications to be pre-qualified.*® Moreover, the accounting
officer of a procuring public entity must promptly provide clarification on the
pre-qualification document upon requests made before the deadline for
submission.*®

Following the evaluation of the applications for pre-qualification, the
evaluation committee must record, in writing, the results of its evaluation of
the applications using the evaluation criteria in the pre-qualification
documents, and must state which candidates were found to be qualified and
the reasons why any candidates were not qualified.*® The record of the

% ibid s 93(4).
% ibid s 94(1).
% ibid s 94(2).
7 ibid s 94(3).
3 ibid s 94(4).
3 ibid s 94(5)
% ibid s 95(1)
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evaluation results must be submitted with recommendations of the evaluation
committee and the professional opinion of the head of procurement function
to the accounting officer for approval.** Thereafter, a procuring public entity
must invite tenders from only the approved candidates who have been pre-
qualified and must notify every candidate who submitted an application for
pre-qualification but did not qualify.*

C. Request for Proposals

Under section 116 of PPADA, 2015, request for proposals (RFP) as a
procurement method is used when procuring consultancy services or a
combination of goods and services. Besides, RFP may be used in combination
with other procurement methods. An accounting officer of a procuring public
entity may invite RFPs or expressions of interest (EOI) through advertisement
in the dedicated government's advertising tenders’ portal, its own website, or
in at least one daily newspaper of county-wide circulation.*® The accounting
officer may also utilize the list of registered suppliers generated under section
57 of PPADA, 2015, highlighted above.*

The notice inviting interested persons to submit EOI will set out: the name and
address of the procuring public entity; a brief description of the consultancy
services being procured and, where necessary, the goods being procured;
eligibility and the qualifications necessary to be invited to submit a proposal;
and an explanation of where and when EOI will be submitted.> The
accounting officer of a procuring public entity will evaluate the EOI using the
evaluation criteria in the EOI notice and documents and record, in writing, the
results of its evaluation, and shall state which candidates were found to be
qualified and the reasons why any candidates were not qualified.®® It is
noteworthy that, for purposes of evaluation of EOI for professional services,
regard is to be hard to the provisions of PPADA, 2015 and the statutory
instruments issued by the relevant professional associations in relation to the
regulation of fees chargeable for services rendered.*’

“1ibid s 95(2)
%2 jbid s 95(3) and (4).
43 jbid s 118(1) and 119(3) and (4).
% ibid s 118(1).
% ibid s 119(1).
% ibid s 121(1).
47 ibid s 121(2).
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Following an evaluation of the EOI, a minimum of six will be shortlisted, but
a minimum of three will be shortlisted where less than six were received.*®
The results of the evaluation will be submitted to the accounting officer for
review and approval.*® The accounting officer will invite proposals from only
those persons who have been shortlisted as qualified to submit their tenders
within a specified period.>® Each of the persons who are shortlisted will be
issued with a RFP setting out:*

(@ the name and address of the accounting officer of the
procuring entity;

(b) the general and specific conditions to which the contract
will be subject;

(c) instructions for the preparation and submission of
proposals which may require that a proposal include a
technical proposal and a financial proposal as prescribed:;

(d) an explanation of where and when proposals shall be
submitted,

(e) the procedures and criteria to be used to evaluate and
compare the proposals including—

(i) the procedures and criteria for evaluating the
technical proposals which shall include a
determination of whether the proposal is responsive;

(i)  the procedures and criteria for evaluating the
financial proposals; and

(iii) any other additional method of evaluation, which
may include interviews or presentations, and the
procedures and criteria for that additional method;

(f)  astatement giving notice of the restriction in section 130
on entering into related contracts; and

(g) anything else required, under PPADA, 2015 or PPADR,
2020 to be set out in the RFP.

% ibid s 121(3).
%9 ibid s 121(4).
%0 jbid ss 118(2) and 122.
51 ibid s 123.
31



The evaluation and selection of proposals for the provision of consultancy
services may be done through a number of selection procedures or methods,
which are:®2

(@  Quality-Based Selection (QBS), which focuses on quality
and selects the highest quality technical proposal;

(b) Least-Cost Selection (LCS), which selects the lowest
priced financial proposal among the firms which passed
the technical evaluation;

(¢) Quality-and-Cost-Based Selection (QCBS) method which
requires the participants to submit a technical and a financial
proposal at the same time, but in separate envelopes, and then
uses a competitive process that takes into account the quality of
the proposal (technical proposal) and the cost of the services
(financial proposal) in selecting the successful firm;

(d) Consultants’ Qualifications Selection (CQS);

(e) Individual Consultants’ Selection (ICS);

(f)  Fixed Budget Selection (FBS); or

(g) Single Source Selection (SSS).

QBS method is used for: complex or highly specialized assignments for which
it is difficult to define precise terms of reference (TORs) and the required input
from the consultants; assignments that have a high downstream impact and in
which the objective is to have the best experts; assignments that can be carried
out in substantially different ways; assignments and professional services
which are regulated by Acts of Parliament which stipulate fees and charges
applicable for such assignments.> On the other hand, LCS method is used in
selecting consultants for assignments of a standard or routine nature where
well-established practices and standards exist.>*

CQS method is used when the nature and complexity of the project does not
require the issuance of RFPs nor is there justification to evaluate competitive
proposals. The selection of a consultant proceeds by way of Request for
Expressions of Interest (REIO), Instructions to Consultants (ITC) and TORs
and thereafter a request for the selected consultant to submit a technical and

52 ihid s 124.
53 ibid s 124(7).
5 ibid s 124(8).
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financial proposal before negotiations of the contract for engagement ensue.
ICS method proceeds through a Letter of Invitation (LOI), ITC and TORs
followed by the submission of technical and financial proposals before
negotiation of the consultant engagement contract. ICS method is used to
select individual consultants regulated by professional associations.

FBS method indicates the available budget and requests consultants to
provide their best technical and financial proposals (within the budget) in
separate envelopes, hence is appropriate only when the assignment is simple
and can be precisely defined and when the budget is fixed.*® In FBS method,
financial proposals that exceed the indicated budget are rejected and the
consultant who has submitted the highest ranked technical proposal among
financial proposals within the budget are selected and invited to negotiate a
contract.%®

SSS method is used only if it presents a clear advantage over competition, in
cases: where there is evidence that goods, works or services are available only
from a particular supplier, or a particular supplier has exclusive rights in
respect of the consultancy services, and no reasonable alternative or substitute
exists; or for tasks that represent a natural continuation of previous work
carried out by the firm; and in exceptional cases, such as, but not limited to, in
response to natural disasters and for a declared national emergency
situations.®” The accounting officer of a procuring entity must justify the use
of the Single Source Selection method in the context of the overall interests of
the procuring public entity.>® Moreover, the intention to single source must be
advertised and all interested suppliers who respond will be invited to submit
proposals.®

QCBS method is the preferred method for evaluating and selecting successful
firms for purposes of public procurement of consultancy services, while the
rest are alternative selection methods and must be reported to the Public
Procurement Regulatory Authority and approved accordingly before being

55 ibid s 124(9)-(10).
5 ibid s 124(11).
57 ibid s 124(12).
58 ibid s 124(13).
59 ibid s 124(14).
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used.®® In any case, the method to be used in the evaluation and selection of
the successful firms, plus the estimated budget or estimated time for
completing the project, must be stated in the request for proposals.®!

Following the evaluations, the successful proposal will be the responsive
proposal with the highest score determined by an accounting officer per the
procedure and criteria under section 86 of PPADA, 2015 on successful
tenders.®2 Thereafter, contractual negotiations will be undertaken between the
procuring public entity and the successful RFP tenderer.5

D. Invitation of Tenders
A tender is an offer in writing for the supply of goods, services or works at a
price, following an invitation to tender, request for quotation,® or request for
proposal by a procuring entity.% Under section 74 of PPADA, 2015, the
accounting officer of the procuring public entity will prepare an invitation to
tender that sets out the following;

(@) the name and address of the procuring entity;

(b) the tender number assigned to the procurement
proceedings by the procuring entity;

(c) a brief description of the goods, works or services being
procured including the time limit for delivery or
completion;

% ibid ss 124(1), (6) and (15).
%1 ibid ss 124 and 125.
62 ibid s 127.
8 ihid ss 128 and 129.
64 See ibid ss 105 and 106. (Request for quotations method of public procurement is
normally used alongside the list of the registered suppliers prepared under section 57
of PPADA, highlighted above. A procuring public entity will issue a request for
quotations if: the estimated value of the goods, works or non-consultancy services
being procured is less than or equal to the prescribed maximum value for using
requests for quotations as prescribed in the Regulations; the procurement is for goods,
works or non-consultancy services that are readily available in the market; and the
procurement is for goods, works or services for which there is an established market.
Request for quotations is a very competitive process and the successful quotation will
be the quotation with the lowest price that meets the requirements set out in the request
for quotations.)
8 See ibid ss 2 and 70.
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(d) an explanation of how to obtain the tender documents,
including the amount of any fee, if any;

() an explanation of where and when tenders shall be
submitted and where and when the tenders shall be opened;

(f) a statement that those submitting tenders or their
representatives may attend the opening of tenders;

() applicable preferences and reservations pursuant to the
PPADA, 2015;

(h)  adeclaration that the tender is only open to those who meet
the eligibility requirements;

(i)  requirement of serialisation of pages by the bidder for each
bid submitted; and

(i)  any other requirement as may be prescribed.

Thereafter, all tender documents must be sent out to eligible bidders by
recorded delivery.®®

E. The bidding Process

The bidding process is mostly a price competition by the suppliers of goods,
works, or services—in this case the supply of professional services, although
other factors also play a major role in determining which service provider is
ultimately selected, such as the expertise of the potential consultants.®” The
evaluation and comparison of received tenders is to be done using the
procedures and criteria set out in the tender documents. However, evaluation
and comparison of tenders for professional services must have regard to the
provisions of the statutory instruments issued by the relevant professional
associations regarding regulation of fees chargeable for services rendered,
alongside the provisions of PPADA, 2015.%8

Following the evaluation and comparison of tenders, the public procurement
contract will be awarded to the successful tenderer.®® Under section 86 of
PPADA, 2015, the successful tender will be the one that meets any of the
following, as specified in the tender document:

% ibid s 74(2).
57 ibid s 80.
% ibid s 80(2).
% ibid s 85.
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(@) the tender with the lowest evaluated price;

(b)  the responsive proposal with the highest score determined
by the procuring entity by combining, for each proposal, in
accordance with the procedures and criteria set out in the
RFP, the scores assigned to the technical and financial
proposals where the RFP method is used;

(c) the tender with the lowest evaluated total cost of
ownership; or

(d) the tender with the highest technical score, where a tender
is to be evaluated based on procedures regulated by an Act
of Parliament which provides guidelines for arriving at
applicable professional charges.

Nonetheless, to be eligible to bid for a public procurement contract, one must
meet the following requirements:

(@) the person has the legal capacity to enter into a
procurement contract;

(b)  the person is not insolvent, in receivership, bankrupt or in
the process of being wound up;

(c) the person, if a member of a regulated profession, has
satisfied all the professional requirements;

(d) the procuring entity is not precluded from entering into the
contract with the person under section 38 of PPADA,
2015;

(e) the person and his or her sub-contractor, if any, is not
debarred from participating in procurement proceedings
under Part IV of this Act;

(f)  the person has fulfilled tax obligations;

(9) the person has not been convicted of corrupt or fraudulent
practices; and

(h) is not guilty of any serious violation of fair employment
laws and practices.”

0 jbid s 55.
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I11.The Special Exception in Public Procurement of Legal Services
Special exceptions are imperative in the public procurement of legal services
because the legal profession is a self-regulating profession. The practice of law
in Kenya is regulated by the Advocates Act’* and the Law Society of Kenya
Act, 2014, and the rules, orders and regulations made thereunder. The
workings of the legal profession as pertains to the means and methods of
obtaining clients and the charging and receiving of fees for the provision of
legal services by advocates is specifically governed by the Advocates Act, and
its subsidiary legislation, the Advocates (Remuneration) Order, 1962, the
Advocates (Practice) Rules, 1966, and the Advocates (Marketing and
Advertising) Rules, 2014.

A.  The Advocates Act

Part IX of the Advocates Act”™ entails provisions on the remuneration of
advocates for legal services rendered. The Act allows for the drawing of legal
services agreements, including an agreement on fees, as between the advocate
and his or her client. However, the contents and the extent of a legal services
agreement can only be determined when the advocate is aware of the claim
and its nature and complexity. Without information on the nature of the
particular claim in which the professional services of the advocate are
required, the likelihood of contravention of the Act is very high. For instance,
a number of factors determine how much remuneration is due to the advocate,
including the position of the party whom the advocate is to represent (whether
they are plaintiffs or defendants etc.), the unique circumstances of the claim,
the value of the subject matter involved, the skill, labour and responsibility
required of the advocate, and the number and importance of the documents to
be prepared or perused.”

An advocate may enter into a legal services agreement with the client as
provided under section 45(1) of the Advocates Act, in that the advocate may;

L Cap 16, Laws of Kenya.
2 Act No 21 of 2014, Laws of Kenya.
3 Advocates Act, ss 44-52.
" See e.g., ibid s 44(2) as concerns some of the considerations in remunerating
advocates in non-contentious matters.
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(@) before, after or in the course of any contentious business,
make an agreement fixing the amount of the advocate’s
remuneration in respect thereof;

(b) before, after or in the course of any contentious business in
a civil court, make an agreement fixing the amount of the
advocate’s instruction fee in respect thereof or his fees for
appearing in court or both;

(c) before, after or in the course of any proceedings in a
criminal court or a court martial, make an agreement fixing
the amount of the advocate’s fee for the conduct thereof,

A legal services agreement will be valid and binding on the parties, the
advocate and his or her client, if it is in writing and is signed by the client or
his agent duly authorized in that behalf. Even so, section 46 of the Advocates
Act forbids advocates from entering into certain agreements with their clients
and even goes ahead to invalidate such agreements. Such invalid agreements
include any agreement where an advocate states that payment or remuneration
rates for legal services rendered will be dependent on the success or failure of
the underlying suit or proceedings, or that remuneration will be less than that
prescribed in the Advocates (Remuneration) Order. In particular, section 36 of
the Advocates Act expressly forbids advocates from undercutting, by
charging remuneration below that which is prescribed under the Advocates
(Remuneration) Order, and stipulates that;

(1) Any advocate who holds himself out or allows himself to be
held out, directly or indirectly and whether or not by name, as
being prepared to do professional business at less than the
remuneration prescribed, by order, under this Act shall be guilty
of an offence.

(2) No advocate shall charge or accept, otherwise than in part
payment, any fee or other consideration in respect of professional
business which is less than the remuneration prescribed, by order,
under this Act.”

Further, section 38 of the Advocates Act frowns upon soliciting or touting
for legal services and provides that:

5 See also Advocates (Remuneration) Order, 1962, r 3.
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(1) Any unqualified person who, in consideration of any payment
or other advantage to himself or any other person, procures or
attempts to procure the employment of an advocate as such in any
suit or matter or solicits from an advocate any such payment or
advantage in consideration of such employment shall be deemed
to be a tout for the purposes of this section.

(2) The Chief Justice may, if satisfied that any person has acted
as a tout, by order exclude such person from the employment by
an advocate in his practice as such.

Whether or not there is a written legal services agreement or agreement on
fees, the Advocates (Remuneration) Order sets the minimum fees to be
charged for the provision of a variety of legal services by the advocates.
Advocates are restricted from charging fees below the minimum fees set out
under the Advocates (Remuneration) Order. Beyond the minimum fees set out
under the Advocates (Remuneration) Order, the legal fees charged are
determined by the value of the subject matter involved, the complexity of the
legal issues involved, the length of litigation, the Court in which the litigation
is taking place (from the subordinate courts to the superior courts), and the
expertise and particular skill-set of the advocate. Also, a Senior Counsel
charges higher fees in comparison to an advocate who is not a Senior Counsel.

Moreover, where there is a disagreement on legal fees as between the advocate
and his or her client, the advocate is required to draw a bill of costs for
purposes of taxation, being guided by the Advocates (Remuneration) Order,
and to present the bill of costs to the taxing officer to be taxed accordingly.”
The client may equally initiate the taxation process if dissatisfied with the legal
fees charged by an advocate. Otherwise, the client is allowed to respond to the
advocate’s bill of costs and participate in the taxation proceedings. The
ultimate costs of the legal services rendered by the advocate is determined by
the taxing officer through a discretionary process.””

76 ibid r 13.

" ibid r 16 of the Advocates (On every taxation, the taxing officer may allow all such
costs, charges and expenses, as authorized in the Order, as shall appear to him or her
to have been necessary or proper for the attainment of justice or for defending the
rights of any party. However, no costs shall be allowed which appear to the taxing
officer to have been incurred or increased through overcaution, negligence or mistake,
or by payment of special charges or expenses to witnesses or other persons, or by other
unusual expenses.)
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B. The Advocates Remuneration Order

The Advocates (Remuneration) Order, 1962 sets out the minimum fees that an
advocate can charge and receive for legal services rendered, whether in
contentious or non-contentious matters, and the taxation of costs as between
the advocate and the client.”® As already indicated above, an advocate cannot
agree to or accept his remuneration at less than that provided by the Advocates
(Remuneration) Order.” In addition, an advocate may charge and receive
additional remuneration for any business that requires and receives
exceptional dispatch, or is attended to outside normal business hours at the
client’s request, and as agreed between the client and the advocate.®

Moreover, the Advocates (Remuneration) Order entitles an advocate to charge
and receive a further special fee in case of a business of exceptional
importance or unusual complexity, which may be brought about by factors
such as: the place at or the circumstances in which the business, or part it, is
transacted; the nature and extent of the pecuniary or other interest involved;
the skill, labour and responsibility entailed; and the number, complexity and
importance of the documents prepared or examined.®

C.  The Advocates Practice Rules

The Advocates (Practice) Rules, 1966 forbid advocates from charging fees in
contravention of the Advocates (Remuneration) Order and from engaging in
unfair business practices in order to obtain clients. No advocate may directly
or indirectly apply for or seek instructions for professional business, or do or
permit in the carrying on of his practice any act or thing which can be
reasonably regarded as touting or advertising or as calculated to attract
business unfairly.®? Further, no advocate may hold himself out of or allow
himself to be held out directly or indirectly and whether or not by name as
being prepared to do professional business at less than the remuneration scales
laid down by the Advocates (Remuneration) Order.%

8 Advocates (Remuneration) Order, r 13(1).
ibid r 3.
8 jbid r 4.
8 ibid, r 5.
82 Advocates (Practice) Rules, 1966, r 2.
8 ibid r 3.
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D. The Advocates Marketing and Advertising Rules

The Advocates (Marketing and Advertising) Rules, 2014 set limits on the
means and methods that an advocate can employ to obtain clients for their law
practice. An advocate cannot unfairly apply for or seek instructions for
professional business, nor do or permit to be done in the advocate’s name
anything that may reasonably be considered as calculated to unfairly attract
professional business.® In essence, an advocate cannot advertise his law
practice other than as prescribed in the Advocates (Marketing and
Advertising) Rules.®® For example, when advertising his or her law practice,
an advocate cannot include information that constitutes, ‘a promise by the
advocate or the advocate’s firm to achieve a particular outcome for clients or
prospective clients of the advocate or the advocate’s firm or that failure to
obtain that outcome shall constitute a waiver of the advocate’s or the
advocate’s firm’s legal fees’® Accordingly, an advocate commits
professional misconduct when the advocate, or the advocate’s firm uses an
intermediary to solicit professional business, or makes false or misleading
statements in an advertisement to solicit professional business, or refuses to
comply with the Advocates (Marketing and Advertising) Rules.?®’

E. Thiong’o Njiri & 81 others v The Municipal Council of Kiambu &
another®

In Thiong o Njiri & 81 others v The Municipal Council of Kiambu & another,
Justice Kalpana Rawal (as she then was, but now retired Supreme Court
Justice and Deputy Chief Justice of the Republic of Kenya) considered the
issue of public procurement of legal services under the then Public
Procurement and Disposal Act, 2005 (PPDA, 2005) in relation to the
Advocates Act. The Honourable Judge concluded that inviting a bid for legal
services goes against the spirit and purport of the Advocates Act. The
Honourable Judge expressed herself in the manner that:

It cannot be denied that the Advocates are occupying a special
position amongst the professionals and are guided strictly by the
very elaborate provisions of the Advocates Act, Orders and Rules

8 Advocates (Marketing and Advertising) Rules, 2014, r 2.

8 jbid r 3.

8 ibid rule 5(2)(d).

8 ibid r 10(a), (c) and (d).

8 [2011] eKLR, HC (Nairobi) Civ Suit No 499 of 2010 (ruling).
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made under the Act as well as the Law Society Act. Due to the
position held by the Advocates, they have been placed under
stringent conditions as regards legal charges and manner in which
they are restricted to advertise or compete with other co-
Advocates. The Advocates Act thus is a specific Act governing
the practice of the Bar. As against those provisions, the plaintiffs
are relying on the provisions of Act [PPDA, 2005] which
stipulates the process of procurement before any goods, works or
services are procured, by a public entity. In my view, the Act is a
general Act unlike the Advocates Act.%®

The Honourable Judge elaborated further on justifications for excluding the
public procurement of legal services from the general public procurement
process for consultancy services under the then PPDA, 2005 and stated thus;

In my considered view, the inclusion of service of an Advocate
to be procured by advertising and the procurement process could
and does involve the breach of the provisions of the Advocates
Act, the Advocates [Remuneration] Order as well as Advocates
(Practice) Rules. 1 do wonder how an Advocate could bid to
tender for legal service simpliciter. How an Advocate could place
the economic provision for legal services in the tender without
the claim, value or nature of claim being specified. The legal
charges shall vary according to each and every case which the
local authorities might file or defend. Inviting to bid for legal
services per se could contravene the spirit and purport of the
Advocates Act which is a specific Act and prior in time. If the
local authority needs the services for a specified case, the
insistence of undergoing procurement process shall be self-
defeating due to the court procedure. The invocation of the
procurement process under the Act would be clearly impractical
and, if I may state, unethical so far as legal profession is
concerned. Sec. 5 of the Act [PPDA, 2005] (...) in my view, has
no relevance to the issue before me. There is no conflict between
the purport spirit and purpose of the two Acts considering the
nature of the legal services to be rendered even to a public entity.

8 Thiong’o Njiri & 81 others v The Municipal Council of Kiambu & another [2011]
eKLR, p 5.
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I do find that the Act [PPDA, 2005] thus does not apply to the
Advocates.®

The views of the retired Supreme Court Justice and Deputy Chief Justice,
Kalpana Rawal stand true as concerns the public procurement of legal
services. Inviting bids for public (or even private) procurement of legal
services goes against the spirit, tenet and purport of the Advocates Act and its
relevant subsidiary legislation. It would be an illegality and professional
misconduct for an advocate to purport to quote the price for legal services to
be provided without knowledge of the claim nor the value of the claim for
which the legal services are sought.

As a consequence, if the foregoing legal provisions (under the Advocates Act,
the Advocates (Remuneration) Order, the Advocates (Practice) Rules, and the
Advocates (Marketing and Advertising) Rules, and as interpreted in Thiong o
Njiri & 81 others v The Municipal Council of Kiambu & another) are applied
to the public procurement process, the special exceptions in the public
procurement of legal services would entail that:

(@ Advocates or law firms would not participate in any
bidding process relating to public procurement for legal
services, especially where price competition is involved;

(b)  Advocates or law firms would not be selected on the basis
of fees to be charged for the legal services sought because
the charging of legal fees follows the Advocates Act, the
Advocates (Remuneration) Order, the Advocates
(Practice) Rules, and the Advocates (Marketing and
Advertising) Rules;

(c)  The pre-qualification procedure or registration process to
obtain a roster of law firms or advocates that can be
engaged by a procuring public entity in the provision of the
needed legal services would be sufficient in itself, hence
no further need for a bidding process;* and

(d) The procuring public entities seeking legal services would
instead have to choose from a list of pre-selected legal

% ibid.
9 See sections 93, 94 and 95 of PPADA, 2015 on pre-qualification procedure, pre-
qualification documents and approval of pre-qualified candidates.
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services providers (that is, a list of law firms or advocates)
on its roster, paying attention to expertise, fairness,
rotation, and professional skills, and not the fees to be
charged.®?

The PPADA, 2015 generally acknowledges the unique position involving the
public procurement of professional services. Section 5(1) of the Act, in
addressing situations where the provisions of the PPADA, 2015 come into
conflict with those of other Acts, provides that;

This Act shall prevail in case of any inconsistency between this
Act and any other legislation or government notices or circulars,
in matters relating to procurement and asset disposal except in
cases where procurement of professional services is governed by
an Act of Parliament applicable for such services.

In addition, as concerns the professional fees to be charged for consultancy
services provided to public entities, section 80(2) of the PPADA, 2015
provides that the evaluation and comparison of responsive tenders in that
regard is to be done using the procedures and criteria set out in the tender
documents, but in the case of a tender for professional services, the evaluation
and comparison is to have regard to the provisions of the PPADA, 2015 and
statutory instruments issued by the relevant professional associations
regarding regulation of fees chargeable for services rendered. Regulation 81
of the PPADR, 2020 is on board in that regard too as it stipulates that the
professional fees and rates chargeable under section 80(2) of the PPADA,
2015 are to be guided by the rates approved by the respective professional
bodies.

That said, the supremacy of the Advocates Act and its relevant subsidiary
legislation, including the Advocates (Remuneration) Order, Advocates
(Practice) Rules, and the Advocates (Marketing and Advertising) Rules, in the
public procurement of legal services cannot be ignored.

92 See section 57 and 71 of PPADA, 2015 regarding the registration of suppliers and
the maintenance of a list of registered suppliers by procuring public entities.
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V. Conclusion

In view of the specific tenets of the legal profession embodied under sections
36, 38, 44, 45 and 46(1)(d) of the Advocates Act and its subsidiary legislation,
the Advocates (Remuneration) Order, the Advocates (Practice) Rules, and the
Advocates (Marketing and Advertising) Rules, as concerns the remuneration
of advocates and the means and methods to be employed by advocates in order
to obtain clients, a pre-qualification procedure or registration process to
produce a list of participating legal services providers (a roster of law
firms or advocates) for any procuring public entity would be sufficient in
itself. Such pre-qualification procedure or registration process should be
limited to factors such as expertise and professional skills, in terms of law
practice areas of the law firms or advocates, in order to create a roster of
participating law firms. Thereafter, law firms should be selected from the
roster on rotational and fairness basis, but not on the basis of price quotations.

In essence, legal professionals (that is, advocates) should not participate in a
bidding process and the price competition that comes with it. Legal services
providers should not be selected on the basis of fees to be charged for the legal
services to be rendered as the charging of legal fees and the provision of legal
services by advocates, follows the Advocates Act, the Advocates
(Remuneration) Order, the Advocates (Practice) Rules, and the Advocates
(Marketing and Advertising) Rules. Otherwise, participating law firms may be
subjected to or even find themselves engaging in illegality and professional
misconduct by undercutting legal fees and soliciting and touting in order to
win in the tender bidding process.

The legal framework for the public procurement of consultancy services in
Kenya, under PPADA, 2015 and PPADR, 2020, and the procuring public
entities should therefore be aware of and take into consideration the tenets of
the legal profession that demand special exceptions in the public procurement
of legal services. As a result, it is imperative that express exemptions of legal
services providers from the normal tender bidding process, that is done on cost
basis and promises and actions that go against the Advocates Act, the
Advocates (Remuneration) Order, the Advocates (Practice) Rules, and the
Advocates (Marketing and Advertising) Rules, are put in place and adhered
to.
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